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No. 11-16276 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

_____________________________ 
IN RE: 

 
WILLIAM M. HAWKINS, III AKA TRIP HAWKINS 

 
______________________________ 

WILLIAM M. HAWKINS, 
 

Plaintiff-Appellant 
 

v. 
 

UNITED STATES OF AMERICA, INTERNAL REVENUE SERVICE, AND 
THE FRANCHISE TAX BOARD, A DIVISION OF THE GOVERNMENT OF 

THE STATE OF CALIFORNIA 
 

Defendants-Appellees 
___________________________ 

 
ON APPEAL FROM THE DECISION OF THE 

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF 
CALIFORNIA 

____________________________ 
 

BRIEF AS AMICUS CURIAE OF A. LAVAR TAYLOR, ESQ. IN SUPPORT OF 
NEITHER PARTY 

____________________________ 
 

I. INTRODUCTION 

 
A.  The Background of Amicus A. Lavar Taylor 

A. Lavar Taylor is the principal of the Law Offices of A. Lavar Taylor APC 

and is an Adjunct Professor of Law at Chapman University Law School. Mr. 
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Taylor’s  practice  includes  handling  civil  and  criminal  tax  disputes  of  all  kinds,  

both administratively and judicially.  Prior to entering private practice in 1989, Mr. 

Taylor represented the IRS, both as an attorney for the IRS Office of Chief 

Counsel and later as an Assistant U.S. Attorney in the Central District of 

California.  

Mr. Taylor has  counseled hundreds of clients on the tax aspects of 

bankruptcy, including whether tax liabilities can be discharged in bankruptcy.  He 

also litigates cases involving the question of whether  taxes were discharged in a 

bankruptcy proceeding and cases involving bankruptcy-related tax issues.  His 

reported decisions include Ilko v. California State Board of Equalization, 651 F.3d 

1049 (9th Cir. 2011), Taffi v. United States (In re Taffi), 68 F.3d 306  (9th Cir. 

1995), aff’d  en  banc, 96 F.3d 1190 (9th Cir. 1996), cert. denied  521 U.S. 1103, 117 

S. Ct. 2478, 138 L. Ed. 2d 987 (1997), Cisneros v. United States (In re Cisneros), 

994 F.2d 1462 (1993), Brustman v. United States, 217 B.R. 828 (Bankr. C.D. Cal. 

1997),  and Klein v. United States, 189 B.R. 505 (C.D. Cal. 1995). 

B. Reasons Why Mr. Taylor Desires to File a Brief as Amicus Curiae 
in Support of Neither Party 

 Mr. Taylor is filing this brief as amicus curiae because the issue presented in 

this  case  affects  virtually  all  of  Mr.  Taylor’s  clients  who  seek  advice  regarding  the  

possibility of discharging taxes in bankruptcy and significantly affects Mr. 
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Taylor’s  practice.1   Mr. Taylor offers this Brief as amicus curiae in support of 

neither party because amicus has no stake in the outcome of the litigation, as long 

as the proper legal standard is used in the case.  Amicus believes that the 

Bankruptcy Court below applied an incorrect legal standard in deciding this case.  

Amicus takes no position on the ultimate issue of whether the taxes owed by Mr. 

Hawkins were discharged.   

 Amicus also offers his views in the hope that this Court can better understand 

how its decision in this case will affect other  potential/existing bankruptcy 

debtors, most of whom lack the means to judicially challenge a determination by a 

tax agency that a tax liability is non-dischargeable under §523(a)(1)(C). 

   

II. ARGUMENT 

A. Introduction 

 In order to explain why the Bankruptcy Court  used an incorrect legal 

standard in applying the “evade or defeat” exception of  §523(a)(1)(C) to the taxes 

owed by Mr. Hawkins, this Brief first explains the context of §523(a)(1)(C) within 

the Bankruptcy Code and identifies the situations  to  which  the  “evade  or  defeat”  

exception in that section applies.   

                                                 
1 Pursuant to Rule 29(c)(5) of the Federal Rules of Appellate Procedure, Amicus 
certifies  that  no  party’s  counsel  has  authored any portion of this brief, and that no 
one has contributed any money toward the preparation or filing of this brief. 
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Second, this Brief  discusses the section of the Internal Revenue Code  

which contains language nearly identical to the  “attempt  to  evade  or  defeat”  

language used in section Bankruptcy Code §523(a)(1)(C),  26 U.S.C. §7201,  and 

the related provision of 26 U.S.C. §7203,  which creates criminal liability for a 

willful failure to pay taxes owed to IRS, along with the case law discussing these 

provisions.  

Third, this Brief explains why the  legal  standard  which  governs  “evasion  of  

payment”  under  §7201 applies to  cases  involving  the  “evade  or  defeat”  exception 

under  §523(a)(1)(C) of the Bankruptcy Code and why the different standards 

which govern criminal liability under IRC §7203 and civil liability under IRC 

§6672  have no application to cases which involve §523(a)(1)(C) of the 

Bankruptcy Code. This section of the Brief also discusses how some Courts of 

Appeal interpreting §523(a)(1)(C) of the Bankruptcy Code have misconstrued the 

“evade  or  defeat”  exception  in  that section. 

Fourth, this Brief illustrates why the Bankruptcy Court applied an incorrect 

legal standard in holding that Mr. Hawkins attempted to evade or defeat his tax 

liabilities under §523(a)(1)(C). 

Finally, this Brief explains how the erroneous legal standard applied by the 

Bankruptcy Court creates practical difficulties for the courts, for existing and 
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prospective bankruptcy debtors, and for those who advise prospective debtors 

regarding the potential dischargeability of their tax liabilities under the Bankruptcy 

Code.  This Brief also explains why the legal standard used by the Bankruptcy 

Court  creates the potential for tax agencies to abuse that standard to the detriment 

of bankruptcy debtors. 

B. The Statutory Context of  §523(a)(1)(C) 

The provision in §523(a)(1)(C) which excepts from discharge those taxes 

which  a  taxpayer  has  “ willfully attempted in any manner to evade or defeat”  is  one  

of a number of provisions in the Bankruptcy Code which govern the 

dischargeability of taxes  in  individual chapter 7  and chapter 11 bankruptcy 

cases.2 To better understand the  situations  to  which  the  “evade  or  defeat”  exception 

in §523(a)(1)(C) applies, it is useful to understand the scope and application of the 

other provisions in the Bankruptcy Code which govern the dischargeability of 

taxes in individual chapter  11 and chapter 7 bankruptcy cases.   

Section 523(a)(1)(A) of the Bankruptcy Code excepts from discharge those 

taxes  which  are  entitled  to  “priority”  treatment  under  §507(a)(8) of the bankruptcy 

Code. These so-called  “priority”  tax liabilities include: a) income/gross receipts 

taxes  where  the  “due  date”  of the return  is within 3 years of the date of the 
                                                 
2  The rules governing  the dischargeability of  taxes in individual chapter 7  and 
chapter 11 bankruptcy cases  are identical. See Bankruptcy Code §§ 523(a)(1) and 
1141(d)(2).  
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bankruptcy petition, b) income/gross receipts taxes which were assessed3 within 

240 days of the bankruptcy petition, c) income/gross receipts taxes which have not 

yet been assessed,  along with other types of taxes described in §507(a)(8).  

Bankruptcy Code §§507(a)(8) and 523(a)(1)(A). 

Section 523(a)(1)(B) excepts from discharge taxes for which no return was 

filed or for which the debtor filed a late return within 2 years of the date on which 

the bankruptcy petition was filed. 

Section 523(a)(1)(C), in addition to excepting from discharge taxes which a 

taxpayer  willfully in any manner attempts to evade or defeat, also excepts from 

discharge taxes for which a taxpayer filed a fraudulent return.4 

The discussion above shows that there are other categories of tax liabilities 

which are excepted from discharge in an individual chapter 7 or chapter 11 

bankruptcy besides taxes which the debtor has willfully attempted to evade or 

defeat.  Thus,  the  “evade  or  defeat”  exception from discharge in §523(a)(1)(C) 

necessarily applies  only in a limited number of circumstances.   

                                                 
3 The  term  “assessment”  is  a  term  of  art.  See King v. Franchise Tax Board (In re 
King), 961 F.2d 1423 (9th Cir. 1991). 
4  The dischargeability of penalties is governed by Bankruptcy Code §523(a)(7).  
See McKay v. United States, 957 F.2d 689 (9th Cir. 1992). 

Case: 11-16276     01/17/2013          ID: 8480955     DktEntry: 30-2     Page: 12 of 39



 

{00018245.DOCX}7 
 

Where the taxpayer has filed a fraudulent return, or has filed no return at all, 

the  “evade or  defeat”  exception  from  discharge in §523(a)(1)(C) has no application 

because other provisions in the Bankruptcy Code render those taxes non-

dischargeable.  Similarly, where the taxes in question have not yet been assessed, 

or were assessed less than 240 days before the date of the bankruptcy petition, the 

“evade  or  defeat” exception in §523(a)(1)(C) has no application because other 

provisions in the Bankruptcy Code render those taxes non-dischargeable.  By 

necessity then, the “evade  or  defeat”  exception  to  discharge will typically apply in 

those situations where, after a (non-fraudulent) return has been filed and the tax 

has been assessed, the debtor has attempted to evade or defeat payment of the taxes 

in question. 

C. The Provisions of the Internal Revenue Code which Impose 
Criminal Liability For Failure to Pay a Tax 

1. The Statutory Provisions 

There are two provisions in the internal Revenue Code which potentially 

impose criminal liability based on a taxpayer’s  failure to pay a tax liability. The 

first is §7201,  the violation of which is a felony. The second is §7203, the 

violation of which is a misdemeanor.   Section 7201 provides as follows: 
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Any person who willfully attempts in any manner to evade or defeat any tax 

 imposed by this title or the payment thereof shall, in addition to other 

 penalties provided by law,  be guilty of a felony * * *   .                                   

This language is almost identical to the language contained in §523(a)(1)(C) of the 

Bankruptcy Code.   

Section 7203 provides as follows: 

Any person required under this title to pay any estimated tax or tax, or  

 required by this title or regulations made under authority thereof to make a 

 return, keep any records, or supply any information, who willfully fails to 

 pay such estimated tax or tax, make such return, keep such records, or 

 supply such information, at the time or times required by law or regulations, 

 shall, in addition to other penalties provided by law, be guilty of a 

 misdemeanor * * * .                                                                                        

This language is obviously quite different from the language used in 

§523(a)(1)(C). 

2. Supreme Court Cases Involving Evasion Under §7201 and   
 Willful Failure to Pay a Tax When Due Under §7203 

The Supreme Court, in discussing the nature of the  crime  of    “evasion”  

under §7201, has stated that §7201 “includes  the  offense  of    willfully  attempting  to  

evade or defeat the assessment of a tax, as well as the offense of willfully 
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attempting to evade or defeat the payment of  a  tax.”  Sansone v. United States, 380 

U.S. 343, 354,  85 S. Ct. 1004, 13 L.Ed. 2d 882 (1965)(emphasis added). 

In Spies v. United States,  317 U.S. 492,  63 S.Ct. 364, 87 L.Ed. 418 (1943), 

the Supreme Court expressly rejected the  government’s  contention that a willful 

failure to file a return, together with a willful failure to pay the tax, both violations 

of §7203, may, without more, constitute an attempt to defeat or evade a tax.  The 

Court indicated that the taxpayer must commit an  “affirmative  act” of evasion in 

order to be convicted.  317 U.S. at 498-499. 

The Court noted that such  an  “affirmative  act”  might  take  the  form  of  any  

conduct  the likely effect of which would be to mislead or to conceal, stating: 

Congress did not define or limit the methods by which a willful attempt to 

 defeat and evade might be accomplished and perhaps did not define lest its 

 effort to do so result in some unexpected limitation. Nor would we by 

 definition constrict the scope of the Congressional provision that it may be 

 accomplished "in any manner." By way of illustration, and not by way of 

 limitation, we would think affirmative willful attempt may be inferred from 

 conduct such as keeping a double set of books, making false entries or 

 alterations, or false invoices or documents, destruction of books or records, 

 concealment of assets or covering up sources of income, handling of one's 
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 affairs to avoid making the records usual in transactions of the kind, and any 

 conduct, the likely effect of which would be to mislead or to conceal.          

317 U.S. at 499. 

At the same time, the Supreme Court noted that events which might be 

relied upon by the finder of fact to support a conviction for evasion under §7201 

might  be  properly  “explained  away”  by  the  defendant.    These  events  might  or  

might  not  constitute  the  necessary  “affirmative  act”  necessary  to  convict  the  

defendant of evasion under §7201, depending on the circumstances of the case. 

The question of whether the events in question constitute an “attempt  to  evade  or  

defeat”  is for the finder of fact. In this regard the Court stated: 

In this case there are several items of evidence apart from the default in 

 filing the return and paying the tax which the Government claims will 

 support an inference of willful attempt to evade or defeat the tax. These go 

 to  establish that petitioner insisted that certain income be paid to him in 

 cash, transferred it to his own bank by armored car, deposited it, not in his 

 own name but in the names of others of his family, and kept inadequate and 

 misleading records. Petitioner claims other motives animated him in these 

 matters. We intimate no opinion. Such inferences are for the jury.              

317 U.S. at 499-500. Thus, the trier of fact must examine all of the relevant facts to 
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determine whether the events which the government claims constitute affirmative 

acts of evasion were instead motivated by something other than an attempt to 

evade or defeat the tax.       

The Supreme Court also discussed  the crime of willful failure to pay a tax in 

greater detail in Spies, stating as follows:               

The difference between willful failure to pay a tax when due, which is made 

 a misdemeanor, and willful attempt to defeat and evade one, which is made a 

 felony, is not easy to detect or define. Both must be willful, and willful, as 

 we have said, is a word of many meanings, its construction often being 

 influenced by its context. United States v. Murdock, 290 U.S. 389. It may 

 well mean something more as applied to nonpayment of a tax than when 

 applied to failure to make a return. Mere voluntary and purposeful, as 

 distinguished from accidental, omission to make a timely return might meet 

 the test of willfulness. But in view of our traditional aversion to 

 imprisonment for debt, we would not without the clearest manifestation  

 of Congressional intent assume that mere knowing and intentional 

 default in payment of a tax, where there had been no willful failure to 

 disclose the  liability, is intended to constitute a criminal offense of any 

 degree. We  would expect willfulness in such a case to include some 
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 element of evil motive and want of justification in view of all the 

 financial  circumstances of the taxpayer. (emphasis added)                                     

317 U.S at 497-498. 

The Supreme Court has never expressly contradicted or repudiated its 

statements in Spies that  a) the Court is reluctant to  conclude that mere knowing 

and intentional default in payment of a tax, where there is no willful failure to 

disclose the liability, is intended to constitute a criminal offense or that b)  the term 

“willful”  in the context of willful failure to pay under §7203    requires  a  “want of 

justification in view of all the financial circumstances of the taxpayer.”   See  

United States v. Bishop, 412 U.S. 346, 360 (1973)(involving criminal charges 

under sections 7206(1) and 7207), Cheek v. United States,  498 U.S. 192 

(1991)(taxpayer’s  conviction  for  evasion  under  §7201  and  willful  failure  to  file  

returns under §7203 were reversed due to improper jury instructions). 

In United States v. Pomponio, 429 U.S. 10 (1976), the Court, in the context 

of a prosecution of §7206(1)  for  filing  a  false  return,  clarified  that  the  “evil  

motive”  language  it  used  in  Spies referred to an intentional violation of a known 

legal duty. The Court stated as follows: 

The jury was instructed that respondents were not guilty of violating 

 §7206(1) unless they had signed the tax returns knowing them to be false,[2] 
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 and had done so willfully. A willful act was defined in the instructions as 

 one done "voluntarily and intentionally and with the specific intent to do 

 something which the law forbids, that is to say with [the] bad purpose either 

 to disobey or to disregard the law." Finally, the jury was instructed that 

 "[g]ood motive alone is never a defense where the act done or omitted is a 

 crime," and that consequently motive was irrelevant except as it bore on 

 intent. The Court of Appeals held this final instruction improper because 

 "the statute at hand requires a finding of a bad purpose or evil motive." 528 

 F. 2d, at 249. In so holding, the Court of Appeals incorrectly assumed that 

 the reference to an "evil motive" in United States v. Bishop, supra, and prior 

 cases meant something more than the specific intent to violate the law 

 described in the trial judge's instruction.                                                          

The Court notably did not hold that, in the context of a willful failure to pay 

prosecution under §7203 (a statute that was not at issue in the Pomponio case), the 

taxpayer’s  financial  circumstances and the reasons for those circumstances were 

irrelevant to  determining  whether  the  taxpayer  had  “willfully”  failed  to  pay  a  tax. 

Nor did the Court in Pomponio disavow its earlier statement that  the Court would 

not, without the clearest manifestation of Congressional intent, assume that mere 

knowing and intentional default in payment of a tax, where there had been no 

willful failure to disclose the liability, is intended to constitute a criminal offense. 
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Indeed, it seems quite harsh to disregard the financial circumstances of a 

taxpayer  and the reasons for those circumstances for purposes of determining 

whether they willfully failed to pay a tax under §7203. Otherwise, a taxpayer 

would commit a crime under §7203 merely because a taxpayer lacked funds to pay 

all of his obligations and, instead of paying his or her federal tax liability, paid 

large and pressing business debts, a state tax liability, alimony/child support, 

and/or  medical bills incurred for a liver transplant. It makes little sense that 

Congress would create criminal liability for taxpayers under such circumstances. 

3. Lower Court Decisions Involving  §§7203 and 7201 

The Courts of Appeals have not been consistent in defining the requirements 

needed for a successful prosecution under §7203 for a willful failure to pay a tax. 

In United States v. Andros, 484 F.2d 531 (9th Cir. 1973), this Court stated that, to 

prove that the defendant has willfully failed to pay an income tax liability under 

§7203,  “the  Government  was  required  to  prove  that  the  financial  circumstances of 

the taxpayer were such that, on or about July 16, 1966, the taxpayer possessed 

sufficient funds to be able to meet his legal obligation to the Government and that 

he voluntarily and intentionally did not pay  such  taxes.”  484  F.2d  at  533-34.    

This Court later held that the lack of sufficient assets to pay to the IRS trust 

fund  taxes  that  had  been  withheld  from  employees’  wages  was  not  a  defense  to  a 

Case: 11-16276     01/17/2013          ID: 8480955     DktEntry: 30-2     Page: 20 of 39



 

{00018245.DOCX}15 
 

prosecution for willful failure to pay those trust fund taxes to the IRS under §7202 

of the Internal Revenue Code.  United States v. Easterday, 564 F.3d 1004 (9th Cir. 

2009).   This  Court expressly disavowed its holding in United States v. Poll, 521 

F.2d 329 (9th Cir. 1975), which also involved a failure to pay charge under §7202 

of the Code,  and which  in turn had relied on Andros.  This Court in Easterday, 

with  one  panel  member  dissenting,    held  that  the  defendant’s  lack  of  funds  to  pay  

over to the IRS the trust fund taxes which had been withheld from the wages of 

employees was irrelevant for purposes of  determining  whether  the  defendant’s  

failure to pay the trust fund taxes was willful.  

This Court has not issued a published opinion extending its holding in 

Easterday to a case involving a willful failure to pay a tax under §7203. While 

there is a logical reason to treat a failure to pay under §7202 more harshly than a 

failure to pay under §7203, because withheld funds under §7202 are held in trust 

for  the  IRS  while  funds  needed  to  pay  a  taxpayer’s  income  tax  liability  are  not  so  

held, it is unclear whether  a  taxpayer’s financial circumstances  and the reasons 

for those circumstances would now be deemed irrelevant by this Circuit in a case 

involving a prosecution under §7203 for willful failure to pay a tax, contrary to the 

Supreme  Court’s  discuss  in  Spies. 
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Other Courts of Appeals have issued opinions in §7203 cases criticizing this 

Court’s  hold  in  Andros.  See, e.g., United States v. Tucker, 686 F.2d 230 (5th Cir. 

1982), United States v. Ausmus,  774 F.2d 722 (6th Cir. 1985).  Tucker held that, as 

a general rule, financial ability to pay the tax when it comes due is not a 

prerequisite to criminal liability under §7203. 686 F.2d at 233.  Ausmus stands for 

the same proposition. 774 F.2d at 725. 

But  both cases involved situations where the taxpayers had spent funds on 

“luxuries.”    Tucker  paid  for   two trips to the Virgin Islands, one trip to Mexico, 

jewelry, a new pleasure boat, a car for his son, dues for memberships in 

recreational clubs, and gifts to a woman he was dating instead of paying his taxes. 

Ausmus  spent funds on new suits, entertainment, going out to dinner, tires, 

flowers, rent, supporting his fiancée and on sending his son to college instead of 

paying his taxes . It is not clear whether the Courts in Tucker and Ausmus would 

have sustained the convictions if the taxpayers had  paid the money to business 

creditors,  to a former spouse to pay alimony or child support or to a hospital to 

pay  their own medical expenses instead of paying their taxes.  

Lower courts have been in agreement that some sort of affirmative act of 

evasion is required for a conviction for evasion  under §7201 and that it is up to the 

finder of fact (typically a jury) to determine whether or not the act complained of 
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by the government was an attempt to evade or defeat the tax. See, e.g., Cohen v. 

United States, 297 F.2d 760 (9th Cir. 1962), cert. denied, 369 U.S. 865, 82 S. Ct. 

1029, 8 L. Ed. 2d 84 (1962) (upholding evasion of payment conviction under 

§7201 and discussing the difference between evasion of the tax and evasion of 

payment of the tax), United States v. Voorhies, 658 F.2d 710 (9th Cir. 

1981)(Conviction for evasion of payment upheld where taxpayer failed to file 

returns, sold assets belonging to his company, converted  them  to  cashier’s  checks  

and left the United States, but noting that a mere failure to file a return and pay the 

tax is insufficient to support a conviction for evasion of payment under §7201), 

McGill v. United States, 964 F.2d 222 (3rd Cir. 1992)(Affirming conviction on one 

count of evasion under §7201, reversing conviction on two counts of evasion under 

§7201 due to lack of an affirmative act, affirming one count of willful failure to 

pay  under §7203  where  defendant  could  have  “altered  his  lifestyle” to pay the 

tax), United States v. Romano, 938 F.2d 1569 (2nd Cir. 1991)(conviction for 

evasion under §7201 reversed due to lack of affirmative act; transporting over 

$300,000 in cash to Canada at a time when defendant had no obligation to report 

the funds to the IRS was not an affirmative act). 

This  Court, in United States v. Mal,   942 F.2d 682 (9th Cir. 1991), discussed 

at length the difference between §§7201 and 7203, along with the difference 

between evasion of the tax and evasion of the payment of the tax. The Court stated 
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that evasion  of  the  tax    “generally  involves  efforts  to  prevent  or  deter  the  

government from determining tax liability prior to an assessment, for example by 

‘failing  to  file  a  return,  filing  a  false  return,  failing  to  keep  records, concealing 

income or other means.’”  Conversely,  the Court indicated that evasion of 

payment  “generally  involves  conduct  designed  to  place  assets  beyond  the  

government’s  reach  after  a  tax  liability  has  been  assessed,  such  as  by  transferring  

assets abroad, placing assets in the names of other, or using cash transactions to 

conceal the existence of assets” (citing to United States v. Voorhies, supra). 942 

F.2d at 687.  

In United States v. Voorhies, supra, however, this Court upheld a conviction 

for evasion of payment under §7201 even though the affirmative acts of evasion 

took place prior to the assessment of the tax. Whether it is possible to reconcile the 

statements in Mal with the holding in Vorhies is unclear. 

Amicus is unaware of any reported opinion in which there was a conviction 

for a willful failure to pay the tax under §7203 where the unpaid tax in question 

was a deficiency (taxes owed but not shown on a return that was filed) in taxes 

which had not assessed at the time of the  taxpayer’s  failure  to  pay  the  tax.  

Presumably that is because, unless the taxpayer knew at the time he or she signed 

the return that the tax was understated (i.e., unless the taxpayer intentionally signed 
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a fraudulent return), a  taxpayer’s  duty  to  pay  any additional taxes owed over and 

above those shown on the return (i.e., the “deficiency” in income taxes) does not 

arise until the taxpayer receives a bill for the additional taxes.  See, e.g., 

§6651(a)(3) of the Internal Revenue Code, which imposes a penalty for the 

taxpayer’s  failure  to  pay  a  deficiency  in  income  taxes  only  after  the  taxpayer  has  

received notice and demand for payment after the tax deficiency has been assessed. 

4. The  “Willful  Attempt  to  Evade  or  Defeat”  Language  of   
 §523(a)(1)  Should be Construed In Pari Materia With §7201 of the 
 Internal Revenue Code  

The similarities between the language used in §523(a)(1)(C) of the 

Bankruptcy Code and §7201 of the Internal Revenue Code are obvious. Congress 

adopted the current language of §523(a)(1)(C) in 1978. See Bankruptcy Act of 

1978, Pub.L. No. 95-598, Sec. 523, 92 Stat. 2549, 2590 (1978). The final wording 

of §523(a)(1) represented a compromise between the original House bill and its 

Senate amendments. See 124 Cong.Rec. 32,398 (1978) (statement of Rep. 

Edwards). The House bill would have excepted from discharge taxes "with respect 

to which the debtor ... willfully attempted in any manner to evade or defeat." 123 

Cong.Rec. 35,655 (1977). The Senate bill, however, proposed to narrow the 

exception of §523(a)(1)(C) by striking the words "in any manner" and imposing a 

more stringent mens rea standard. Senate bill S. 2266 would have excepted from 
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discharge those taxes "with respect to which the debtor ... fraudulently attempted to 

evade or defeat." Id. 

There is nothing in the legislative history which indicates that the language 

of §523(a)(1)(C) should be construed in any different manner than the courts had 

previously construed  the language of IRC §7201 in cases such as Spies. Given that 

§523(a)(1)(C) deals with the dischargeability of tax liabilities, and given the 

similarity in the language used in the two different provisions, it is likely that the 

language in §523(a)(1)(C) was lifted directly from §7201 of the Internal Revenue 

Code. 

Amicus notes that §523(a)(1)(C)  does  not  include  the  phrase  “or  payment 

thereof,”  unlike  §7201.  This omission is without consequence. It is apparent that 

§523(a)(1)(C) must exclude from discharge those  taxes for which a debtor 

attempted to evade or defeat payment. Evasion of the tax, as opposed to evasion of 

the payment of the tax, is normally done by not filing returns at all or by filing 

fraudulent returns.  United States v. Mal, supra. Both taxes owed as the result of 

the filing of fraudulent returns and  taxes owed where there was a failure to file 

return are excepted from discharge by provisions in §523(a)(1) other than 

§523(a)(1)(C). Thus, the  “evade  or  defeat”  exception  to  discharge  in  §523(a)(1)(C) 
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must necessarily apply to taxes for which the debtor attempted to evade payment.  

See In re Griffith, 206 F.3d 1389, 1395-96 (11th Cir. 2000) (en banc). 

It is implausible that Congress drafted §523(a)(1)(C) using language with 

such a long-standing and well-established meaning in §7201 while intending to use 

a completely different meaning than the meaning that had been established  in 

Spies many years before. This is particularly so given the absence of any indication 

in the legislative history or in the Bankruptcy Code itself that Congress intended to 

depart from the then well-established  meaning  of  the  phrase  “willful  attempt in any 

manner to evade or defeat the tax” when Congress enacted §523(a)(1)(C) in 1978. 

There are Courts of Appeal which have held that Congress did intend to 

depart from the well-established  meaning  of  “willful  attempt  in any manner to 

evade or defeat the tax”  when they enacted §523(a)(1)(C).  In Toti v. United States 

(In re Toti), 24 F.3d 806 (6th Cir. 1994), the Court was faced with a situation where 

the debtor had failed to timely file returns and had failed to pay the taxes owed, 

but, per the trial court, had not  committed  an  “affirmative  act”  of  evasion.  The trial 

court held that the taxes were discharged because there was no willful attempt to 

evade or defeat the taxes in that situation. The Sixth Circuit on appeal, however,  

reversed the trial court and held  that  Toti  had  “willfully  attempted  to  evade  or  

defeat the taxes”  within  the  meaning  of  §523(a)(1)(C).  
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The Court attempted to justify its outright reversal of the finder of fact (as 

opposed to a remand to apply the legal standard adopted by the Sixth Circuit) by 

stating that  the  standard  of  “willfulness”  under §523(a)(1)(C) should be the same 

standard of  “willfulness”  used by the courts in imposing civil liability under §6672 

of the Internal Revenue Code. Section 6672 imposes civil liability for willfully 

failing to pay over to the IRS trust fund taxes withheld from the paychecks of 

employees.  See Purcell v. United States, 1 F.3d 932 (9th Cir. 1993). 

There is a fundamental flaw in the reasoning used by the Court in Toti. Civil 

liability can be imposed  under §6672 even though a person has never attempted to 

evade or defeat the collection of the withheld taxes.  See, e.g., Purcell v. United 

States, supra.  The  sixth  Circuit’s  approach  makes  no  sense, because it completely 

reads  the  words  “evade  or  defeat”  out  of §523(a)(1)(C).   

The  Sixth  Circuit’s  reference  to  the  standard  of  “willfulness”  under  §6672  is  

a  red  herring.  The  “bad  act”  which  results  in civil liability under §6672 (a willful 

failure  to  pay  the  tax)  is  completely  different  from  the  “bad  act”  which  results  in  an  

exception from discharge under §523(a)(1)(C) (an attempt to evade or defeat the 

tax).    The  two  “bad  acts”  are  not  the  same,  as  is  illustrated by the discussion above 

of the differences between IRC §§7201 and 7203.  
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The Eleventh Circuit, in Fretz v. United States (In re Fretz),  244 F.3d 1323 

(11th Cir. 2001),  made a similar mistake when it reversed a finding by the trial 

court that the debtor had not attempted to evade or defeat the taxes in question. The 

debtor had failed to file his returns and had failed to pay the taxes owed. The Court  

held that this was sufficient to render the taxes non-dischargeable under 

§523(a)(1)(C) and that this section does not contain a requirement that the debtor 

engage in an affirmative act of evasion to render the taxes non-dischargeable. The 

Court stated as follows: 

 Thus, all the government must prove is that Dr. Fretz    (1) had a duty to file 

 income tax returns and pay taxes; (2) knew he had such a duty; and (3) 

 voluntarily and intentionally violated that duty.                                               

244 F.3d at 1330.   

The elements listed above, however, are elements required to convict a 

taxpayer of a willful failure to file or a willful failure to pay under IRC §7203, 

which  uses  very  different  language  from  the  “willful  attempt  in any manner to 

evade or defeat”  language contained in IRC §7201 and Bankruptcy Code 

§523(a)(1)(C).  The failure by Congress to incorporate the language of IRC §7203 

into §523(a)(1)(C) of the Bankruptcy Code indicates that the holding of the 

Eleventh Circuit in Fretz was in error.   The Seventh Circuit has made a similar 
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error, as have other courts. See United States v. Fegley (In re Fegeley), 118 F.3d 

979, 984 (3d Cir. 1997).   None of the courts which have made this error have 

addressed in any detail the points and arguments raised in this brief. 

E. The Bankruptcy Court Below and the District Court Applied the 
   Wrong Legal Standard in Concluding  That Hawkins Attempted  
  to Evade or Defeat His Taxes  

The Bankruptcy Court below applied the wrong legal standard in holding 

that the taxes owed by Hawkins were excepted from discharge. The  Bankruptcy 

Court declined to find that Hawkins had attempted to evade the tax by filing a 

fraudulent return.   Rather  the focus    of  the  Bankruptcy  Court’s  analysis  was the 

fact  that  Hawkins  had  made  “unnecessary  expenditures”  combined  with  the  fact  

that  “knew”  about  the  liabilities at the time of these expenditures.   

The Bankruptcy Court quoted with approval the opinion in Lynch v. U.S. (In 

re Lynch), 299 B.R. 62 (Bankr. S.D.N.Y. 2003), in which the Court held that 

§523(a)(1)(C) renders taxes non-dischargeable  “where  the  debtor  – even without 

fraud or evil motive – has prioritized his or her spending by choosing to satisfy 

other obligations and/or pay for other things (at least for non-essentials) before the 

payment of taxes, and taxes  knowingly  are  not  paid.”    The legal standard used by 

the Bankruptcy Court is similar, if not identical, to  the standard used by courts  to 

impose criminal liability under IRC §§7202 and 7203.  See United States v. 

Easterday, supra, United States v. Tucker, supra. It is certainly not the legal 
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standard used by courts to impose criminal liability for attempts to evade or defeat 

the tax under IRC §7201, which is the standard that the Court should have applied. 

There is another problem with the legal standard used by the Bankruptcy 

Court.  If the standard for imposing criminal liability under §7203 (a willful failure 

to pay tax when it is due) is going to govern cases such as the present one, it is 

necessary to focus on when the duty to pay the tax in question arises to determine 

if the debtor has breached that duty.   

If the taxpayer has filed a return without intentionally understating his or her 

tax liability and an audit results in additional taxes being owed, then the duty to 

pay  a  “deficiency”  in  taxes  arises  when  the  taxpayer  is  assessed  and  is  sent  a timely 

notice and demand for payment under IRC §6303(a).  See IRC §6651(a)(3), which 

imposes a penalty for failure to pay a deficiency only after the taxpayer has been 

assessed the deficiency and has received a timely demand for payment. 5 The fact 

that an audit report showing a large proposed tax liability is issued, or the fact that 

the  taxpayer  learns  after  filing  the  return  that  the  return  understates  the  taxpayer’s  

                                                 
5 This contrasts with the duty to pay taxes shown due on a return (or to pay taxes 
which the taxpayer knows should have been shown on a return), which arises well 
before the duty to pay a deficiency in taxes assessed after an audit. Compare IRC 
§6651(a)(1), which imposes a failure to pay penalty on unpaid amounts shown as 
owing on a filed return at a much earlier date.   Many of the bankruptcy cases 
which  discuss  the  duty  to  pay  involve  “balance  due”  returns,  making  these  cases 
distinguishable from the present case. 
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tax liability, does not create a legal duty to file an amended return or pay the tax 

shown on the audit report or a legal duty to pay the taxes which the taxpayer later 

realizes may be owed.  See Baradacco v. Commissioner, 464 U.S. 386, 393,  104 

S. Ct. 756, 78 L. Ed. 2d 549 (1984) ( "[T]he Internal Revenue Code does not 

explicitly provide either for a taxpayer's filing, or for the Commissioner's 

acceptance, of an amended return; instead, an amended return is a creature of 

administrative origin and grace.")  It is the assessment of the additional taxes 

which creates the duty to pay the deficiency.  

The taxes in question were apparently assessed against Hawkins in 

March/July of 2005, well after the date of the family law incident focused on by 

the Bankruptcy Court below. Thus, it appears that the Bankruptcy Court erred in 

focusing on events that occurred well before the duty to pay the taxes in question 

arose.  

Of  course  the  debtor’s  pre-assessment conduct  is relevant to determine 

whether  the  debtor  attempted  to  engage  in  traditional  “tax  evasion”  within  the  

meaning of either IRC §7201, and thus is relevant to determine whether there has 

been  an  attempt  to  “evade  or  defeat”  a  tax  under  Bankruptcy  Code  §523(a)(1)(C). 

See, e.g., United States v. Voorhies, supra. But the Court below expressly refused 

to determine whether Hawkins engaged in traditional tax evasion. 
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F. Application of the Standard Used by the Bankruptcy Court Below 
  In Other Cases Will Create Difficulties  For All Concerned 

If determining whether  a  debtor  has  “attempted  in  any  manner  to  evade  or  

defeat” taxes turns whether  the  debtor  made  “unnecessary”  expenditures once the 

taxes became due and payable,  significant practical problems will be faced by the 

courts, by existing and prospective bankruptcy debtors and by those who advise 

prospective bankruptcy debtors.   

The most obvious practical problem will be for courts to determine in a 

principled manner what expenditures by the debtor were  “unnecessary” once the 

duty to pay the taxes arose. Only a principled approach will provide future 

guidance to courts,  future litigants, debtors who wish to avoid a fight over whether 

they attempted to evade or defeat the taxes that they owed, and professionals who 

advise debtors who wish to avoid this fight.     

The Bankruptcy Court below offered precious little principled guidance  on 

how to decide what expenditures are  “unnecessary”  in  other  factual  contexts. We 

know  that  a  “nuanced  approach”  should  be  used,  depending  on  the  debtor’s  pre-

existing income and lifestyle, but we know very little about how to define those 

“nuances”  or  to  apply  them  in  future  cases where the circumstances of the debtors 

will differ from those of Mr. Hawkins. 
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Can a debtor pay for extraordinary medical expenses for a parent or for a 

beloved pet, at the expense of not paying their taxes? What about paying modest 

private school tuition for their children? What about paying tuition for the debtor to 

obtain an advanced degree in the hopes that the debtor will obtain a much higher 

paying job? Does the potential level of earnings once the degree is earned make a 

difference?  Can  the  debtor  pay  to  go  on  any  vacations  at  all?  What  if  the  debtor’s  

therapist recommends that the debtor take a vacation because of stress related to a 

difficult marriage or related to financial difficulties? 

What about debtors who owe business debts? Will some of these debts be 

deemed  “necessary”  and  other  “unnecessary?”    Will  it  matter  if  payment  of  the  

business debt will give rise to a tax deduction which would reduce the amount of 

taxes owed? If a debtor pays state taxes without paying federal taxes, is that an 

attempt to evade or defeat the federal taxes? If the debtor pays federal taxes 

without paying state taxes, is that an attempt to evade or defeat the state taxes? 

What about payment of alimony and child support? 

For those debtors who are living a good lifestyle but are greeted by an 

overwhelmingly large tax liability, how long do they have to reduce their 

expenditures before their pre-existing level of expenditures becomes 

“unnecessary?”  Six  months?    A  year?  If  they  attempt  to  sell  their  expensive  house  
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and find no buyers at a reasonable price after a year (which has been a common 

occurrence in southern California), are debtors required to sell at a fire sale or to 

stop paying their mortgage? 

If the debtor reasonably believes that he owns property that will  appreciate 

enough for him to fully pay his taxes within several years (a common occurrence 

in southern California during the years 2002-2007), must the debtor lower his or 

her level of living  expenses while waiting for  the property to appreciate? Will the 

expenses paid while waiting for the property to appreciate be deemed to be 

“excessive”  through  hindsight if property values suddenly and unexpectedly 

decline? 

The  number  of  questions  regarding  “necessary”  and  “unnecessary”  expenses  

which could arise under the standard employed by the Bankruptcy Court is 

virtually limitless. Under this standard, courts, debtors and their counsel could look 

forward to innumerable Circuit splits on all of the exciting issues mentioned 

immediately above, among many others. 

The standard employed by the Bankruptcy Court is completely unworkable 

because it is no standard at all. It makes far more sense to apply the standard 

employed in tax evasion cases brought under IRC §7201, which has proved itself 
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to be a workable standard over many years. Conveniently, the §7201 standard is 

the standard which Congress intended to be used in this situation. 

And how are professionals supposed to give meaningful advice to their 

clients if the standard used by the Bankruptcy Court is the law? No professional 

worth his or her salt  will  offer  any  advice  on  what  expenses  are  “acceptable”  and  

what expenses  are  “unacceptable”  for  purposes  of  §523(a)(1)(C),  out  of  fear  of  

giving advice that could expose them to personal liability. Debtors thus will be 

given no guidance whatsoever and will be left to their own devices in deciding 

what to pay and what not to pay. 

Finally, tax agencies would be able to abuse this standard by blindly 

asserting that tax liabilities are non-dischargeable under §523(a)(1)(C) just because 

debtors spent funds in a manner that an employee of the tax agency disapproved of. 

Nearly all debtors would lack the resources to challenge such an assertion of non-

dischargeability in court.  Tax agencies will be less likely to engage in such 

conduct if they bear the burden of proving that a debtor engaged in traditional tax 

evasion. 
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III. CONCLUSION 

 For the reasons set forth above, Amicus urges the Court to reverse the 

courts below and remand the case for the trial court to apply the proper legal 

standard. 

      Respectfully submitted, 

 
Dated: January 17, 2013          /s/A. Lavar Taylor            
      A. Lavar Taylor (714)546-0445 
      Attorney at Law 
      Adjunct Professor of Law 
      Chapman University School of Law 
      6 Hutton Centre Drive, Suite 880 
      Santa Ana, CA 92707 
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