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GLOSSARY 
 
 

 
CDP    Collection Due Process – a system of hearings held under 26 

U.S.C. §§ 6320 and 6330 designed to determining the 
appropriateness of a threatened levy or a recently-filed tax lien, 
as well as, sometimes including challenges to underlying tax 
liability 

 
I.R.M. Internal Revenue Manual – an internal IRS manual providing 

instructions to IRS employees 
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This brief addresses only contentions raised in the government’s brief 

warranting response.  With respect to points not addressed herein, Peter and 

Kathleen Kuretski (“the Kuretskis”) rely on their opening brief. 

SUMMARY OF ARGUMENT 

With respect to the separation-of-powers issue, the government argues 

that the Tax Court exercises executive power, relying largely on the 

reasoning of Justice Scalia’s concurring opinion in Freytag v. 

Commissioner, 501 U.S. 868 (1991), yet that reasoning was specifically 
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rejected by the majority.  The majority’s holding that the Tax Court 

exercises the judicial power must guide this Court’s ruling herein.  The 

problem with the presidential removal power of Tax Court judges at § 

7443(f)1 is that one power (executive) interferes with another power 

(judicial) – whether or not the officers exercising those powers are in the 

same government Branch. 

Further, notwithstanding the government’s argument, the Kuretskis 

did not waive the separation-of-powers problem by filing in the Tax Court or 

by waiting until after that court issued an adverse ruling on the merits.  The 

Kuretskis are in the same position as the taxpayers in Freytag, where the 

Supreme Court found no waiver of – and so proceeded to decide – a 

separation-of-powers issue.  The jury trial opinions cited by the government 

in its brief are wholly inapt to the separation-of-powers issue in this case.  

Moreover, the Kuretskis’ claims are redressable by declaring the removal 

power invalid – not declaring the Tax Court out-of-business, as the 

government suggests. 

The Kuretskis had “reasonable cause” and did not exercise “willful 

neglect” in not paying their taxes when they filed their 2007 return, so no 

late-payment penalty is appropriate.  Further, although the government is 
                                                        
1 Unless otherwise indicated, all section references are to the Internal 
Revenue Code, Title 26 U.S.C. 
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correct that not every provision of the IRS’ Internal Revenue Manual is 

legally binding on IRS employees, it was still a reversible abuse of 

discretion for the IRS Office of Appeals employees herein to have 

conditioned penalty relief on entry into an installment agreement -- in 

violation of the Manual instructions.  

ARGUMENT 

I. The President’s Power to Remove Tax Court Judges is 
Unconstitutional. 

 
Congress and the President violate the separation of powers when 

Congress grants, and the President receives, statutory authority to remove 

Tax Court judges exercising the judicial power of the United States.  Two 

branches of government may not conspire to subordinate the Third Branch’s 

authority to executive superintendence.  Unfortunately, that is exactly what 

occurs with § 7443(f).  

A. The Judges of the Tax Court Exercise the Judicial Power of 
the United States. 
 

Freytag makes unmistakably clear that the Tax Court exercises “a 

portion of the judicial power of the United States.”  501 U.S., at 891.  The 

Court repeated this conclusion several different ways:  “[W]e now examine 

the Tax Court’s functions to define its constitutional status and its role in the 

constitutional scheme….  The Tax Court exercises judicial, rather than 
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executive, legislative, or administrative power.” Id. at 890-91 (emphasis 

added).  “The Tax Court exercises judicial power to the exclusion of any 

other function.” Id., at 891.  Freytag compared the “Tax Court’s function 

and role in the federal judicial scheme” to Article III district courts.   Id.  It 

emphasized that “the Tax Court exercises its judicial power in much the 

same way as the federal district courts exercise theirs.” Id. (emphasis 

added).”  Freytag catalogued the Tax Court’s powers and concluded that 

“[a]ll these powers are quintessentially judicial in nature.”  Id. 

 Nonetheless, the government, in its brief, insists on characterizing the 

Tax Court as exercising only executive power in the mode of case-by-case 

adjudicatory decisionmaking traditionally employed by judges.  In the 

government’s view, the Tax Court does not exercise the judicial power of 

the United States.   According to the government, the Tax Court merely 

decides cases by adjudication, in the same “quasi-judicial” mode and manner 

that Article III judges decide case.  However, Justice Scalia articulated the 

very same position in his separate concurrence, espoused now by the 

government, but rejected by the Freytag majority.  Id., at 892 (Scalia, J., 

concurring in part and concurring in the judgment). 

Candor to this tribunal requires that the government recognize that 

Freytag squarely rejected its characterization of the Tax Court’s power.  If 
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the government wishes to argue that Freytag should be overruled, it should 

clearly state that to this Court, to the Kuretskis, and to the public as its 

candid position.  But if Freytag controls, the government must acknowledge 

that the Tax Court exercises the judicial power.2 

Stern v. Marshall, 131 S.Ct. 2594 (2011) – cited by the government -- 

did say that a court whose “judges . . . enjoy neither tenure during good 

behavior nor salary protection” may not “exercise[ ] the judicial power of 

the United States;” id., at 2601; but it did so only in the specific context of 

bankruptcy courts, and without mentioning the Tax Court.  Freytag 

distinguished the Tax Court as unique among all legislative courts.  “The 

Tax Court’s exclusively judicial role distinguishes it from other non-Article 

III tribunals that perform multiple functions.” 501 U.S., at 892.  Since 

Freytag in 1991, no Supreme Court opinion has reexamined the 
                                                        
2 Alternatively, the government attempts to avoid Freytag’s implications by 
claiming the opinion’s judicial power analysis is limited to the Tax Court’s 
deficiency jurisdiction, but does not extend to the Tax Court’s Collection 
Due Process (“CDP”) jurisdiction (jurisdiction that arose in 1998, after 
Freytag was decided).  The government offers no principled reason for the 
distinction.  CDP jurisdiction does not call for any activity that could be 
characterized as “executive, legislative, or administrative power.”  Freytag, 
501 U.S., at 890-91.  In CDP, the Tax Court merely hears “appeal[s]” of 
notices of determination that involve collection issues and, sometimes, 
underlying tax issues.  § 6330(d)(1).  Some of the underlying tax issues arise 
from notices of deficiency that the taxpayer did not previously receive.         
§ 6330(c)(2)(B).  So it is incorrect to distinguish CDP jurisdiction from 
deficiency jurisdiction.  The Tax Court has the power to decide questions of 
what is the “deficiency” under both jurisdictions.  
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constitutional status of the power exercised by the Tax Court.  There is no 

evidence that Stern v. Marshall overruled the specific holding of Freytag. 

Moreover, the government here seems fixated on the idea that there is 

no separation-of-powers problem because the Tax Court is not part of 

Article III.  Perhaps the government is confused in thinking that there can 

only be a separation-of-powers issue if the powers are held in different 

Branches.  But, that is not the law.  In Bowsher v. Synar, 478 U.S. 714 

(1986), the Congress (Article I) had given executive power to an Article I 

officer.  The Court found a separation-of-powers problem in Congress 

retaining the removal power over that officer because one power 

(legislative) thereby exercised control over another power (executive).  But 

both actors were located “within” the same Branch of government.  Simply 

proving that the Tax Court is “within” the Executive Branch (as the 

government argues) would not remove the problem of the President (who 

holds executive power) removing a Tax Court judge (who holds judicial 

power).  The government herein seems to think the doctrine is “separation-

of-Branches,” whereas it is instead “separation-of-powers”.  Sometimes, 

parts of Branches can have powers that are normally found in other 

Branches.  That is why the Supreme Court in Freytag held that the Tax 
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Court, though not an Article III Branch court, exercised a portion of the 

judicial power of the United States. 

B. Presidential Removal Authority Over Tax Court Judges 
Renders Their Exercise of the Judicial Power Here-and-
Now Subservient to an Executive Officer, in Violation of the 
Separation of Powers. 

 
Section 7443(f) authorizes the President to remove Tax Court judges, 

who—whether located “in” the executive branch or not—nonetheless 

exercise “a portion of the judicial power of the United States.” Freytag, 501 

U.S., at 891.  Plenary removal power “at will” amounts to a gold standard in 

control, rendering removable officers answerable to a removing officer.  But 

even ostensibly qualified removal authority still serves as a potent 

instrument of presidential coercion and control over Tax Court judges. The 

Supreme Court has definitively interpreted § 7443(f)’s very same grounds 

for removal—“inefficiency,” “neglect of duty,” and “malfeasance”—as 

“very broad.”  Bowsher, 478 U.S. at 729.  As interpreted by a President, 

such terms could cover “any number of actual or perceived transgressions” 

by Tax Court judges of the removing President’s will.  Id.  That removal 

power, even when not actually exercised, creates a “here-and-now 

subservience” of the Tax Court judges to the President.  Id. at 727 n.5. 

Morrison v. Olson , 487 U.S. 654 (1988), confirms the 

impermissibility of cross-power removal.  In an otherwise permissive 
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opinion, the Morrison majority invoked the canon of constitutional 

avoidance when interpreting the independent counsel statute.  Id. at 682.  

One reading of the statute appeared to allow judicial officers in this Court’s 

special division to terminate or remove the independent counsel, an 

executive officer.  Id.3  The constitutional concern presented was serious 

enough to warrant the majority construing the provision to disallow 

termination, except as a simple administrative house cleaning matter.  Id. 

Similarly, Mistretta v. United States, 488 U.S. 361 (1989), suggests    

§ 7443(f) would present constitutional concerns.  

[W]e hold here no more than that Congress may vest in the 
President the power to remove for good cause an Article III 
judge from a nonadjudicatory independent agency placed 
within the Judicial Branch.  Because an Article III judge 
serving on a nonadjudicatory commission is not exercising 
judicial power, and because such limited removal power gives 
the President no control over judicatory functions, interbranch 
removal authority under these limited circumstances poses no 
threat to the balance of power among the Branches.  Our 
paramount concern in Bowsher that Congress was accreting to 
itself the power to control the functions of another Branch is not 
implicated by a removal provision, like the one at issue here, 
which provides no control in one Branch over the 
constitutionally assigned mission of another Branch. 

                                                        
3 The statute provided, in relevant part, that the Special Division may 
terminate the independent counsel when “the investigation of all matters 
within the prosecutorial jurisdiction of such independent counsel . . . have 
been completed or so substantially completed that it would be appropriate 
for the Department of Justice to complete such investigations and 
prosecutions.”  28 U.S.C. § 596(b)(2). 
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Mistretta, 488 U.S., at 411 n.35 (emphasis added).  Unlike the 

removal provision at stake in Mistretta, § 7443(f) removal authority 

implicates the power to control the functions of another branch (the 

Article I Legislative Branch or the Article III Judicial Branch).  

Section 7443(f) authorizes the President to remove Tax Court judges 

from their core adjudicatory office – one that Freytag characterized as 

exercising part of the judicial power of the United States.  The 

removal power vests control in the President “over the constitutionally 

assigned mission of another Branch.”  Id. at 411 n. 35. 

Contrary to the government’s claim, McAllister v. United 

States, 141 U.S. 174 (1891), does not authorize a President to remove 

a judge serving on any legislative court.  Unlike the Tax Court judges, 

McAllister, a territorial court judge, did not exercise the judicial 

power of the United States.  Id., at 185.  The Tax Court is unique 

among legislative courts in exercising the judicial power of the United 

States and accordingly § 7443(f) presidential removal power over Tax 

Court judges presents a unique constitutional difficulty. 
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C. The Kuretskis Have Article III Standing Because This 
Court May Redress Their Injury by Striking Down              
§ 7443(f); Severing it From the Tax Court’s Organic Act; 
and Remanding for New Proceedings Before an 
Adjudicator no Longer Subject to Presidential Removal. 
 

The Kuretskis asked this Court to redress their constitutional injury by 

(1) striking down § 7443(f), which authorizes the President to remove Tax 

Court judges; (2) severing that subsection from the rest of the Tax Court’s 

organic act; and (3) remanding this case to the Tax Court with instructions 

for new proceedings before an adjudicator no longer subject to presidential 

removal.  See Br. 45-48.  By their express terms, these limited remedies 

contemplate preserving the Tax Court as a forum available for CDP cases.  

As previously noted, severing § 7443(f) is an appropriate and proper remedy 

consistent with the Supreme Court’s approach to remedying separation-of-

powers violations.  See Br. 45-48. 

Nonetheless, the government objects to the Kuretskis’ Article III 

standing on redressability grounds, claiming the absence of that necessary 

third element.  See Br. Appellee 40; Lujan v. Defenders of Wildlife, 504 U.S. 

555, 561 (1992).  To do so, the government incorrectly assumes that the 

Kuretskis, if successful on the merits of their separation-of-powers 

challenge, would no longer have any forum at all where they could seek 

redress for “their underlying claim and thus would be no better off than if 
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they had not taken this appeal.”  Br. Appellee 20, 54, 55, 58.  According to 

the IRS, a successful constitutional challenge here would effectively burn 

down the Tax Court ‘house,’ leaving the Kuretskis remediless and therefore 

lacking standing.4 

The Kuretskis do not challenge the Tax Court judges’ non-Article III 

status and their consequent vulnerability to Congress.  The Kuretskis accept 

as a given the Supreme Court’s 1991 Freytag holding that Tax Court judges 

“exercise[] a portion of the judicial power of the United States,” even absent 

Article III protections.  Id. at 890-91.  Contrary to the government’s 

intimation (Br. Appellee 20, 56-58), the Kuretskis never argued that Tax 

Court judges must enjoy Article III tenure to exercise “the judicial power of 

the United States.”  Instead, this appeal objects to the “here-and-now 

subservience” of Tax Court judges to the President—the Tax Enforcer-in-

Chief—by virtue of his removal power over them.  Bowsher, 478 U.S. at 727 

n. 5.  Thus, the government’s argument fails to join the Kuretskis’ chief 

contention. 
                                                        
4 The government apparently abandons, along with the IRS’ other standing 
arguments, the IRS’ earlier position – taken before the Tax Court -- that 
because the Kuretskis are “taxpayers”, their challenge presented nothing 
more than an improper assertion of “taxpayer standing.” Resp. Pets’ Mot. 
Vac. Dec. (Nov. 26, 2012), ¶¶ 4-10 (relying on Flast v. Cohen, 392 U.S. 83, 
102 (1968)). As the Kuretskis contest their individualized tax liability and 
the method of its collection, the IRS “taxpayer standing” argument was 
predicated on nothing more than a mistaken word association. 
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Of course, if the judges of the Tax Court enjoyed Article III tenure 

and salary protection, they would be independent from both Congress and 

the President.  But even striking down just § 7443(f) removal authority 

would provide taxpayers with a Tax Court that can serve as an independent 

bulwark against the President and his IRS agents.  When coupled with a 

remand for new proceedings, severing § 7443(f) from the organic act would 

adequately redress the Kuretskis’ injury. 

This remedy would parallel that qualified judicial independence 

enjoyed by the judges of the U.S. Court of Federal Claims.  Although those 

adjudicators lack Article III tenure and salary protection (and therefore are 

not shielded from Congress), they stand nonetheless free from presidential 

removal – being only removable by Article III judges.  See 28 U.S.C. § 

176(a).  Were this Court to strike and sever § 7443(f), the Tax Court could 

function analogously—independent of the President and available as a forum 

to redress the complaints of taxpayers.  In short, a successful challenge does 

not burn down the Tax Court house, but leaves the Tax Court judges more 

independent than before to continue their exercise of “the judicial power of 

the United States.” 
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D. Usual Separation-of-Powers Principles Apply to Legislative 
Courts Such as the Tax Court, and Objections Based on 
These Principles Remain Available to Litigants Like the 
Kuretskis.  
 

The Supreme Court has applied usual constitutional principles in the 

context of the Tax Court and assumed the availability of separation-of-

powers objections.  Freytag assumed the applicability of the Appointments 

Clause to the Tax Court when it considered Tax Court special trial judges 

and the constitutionality of their appointment.  The status of the Tax Court—

as a “public rights” legislative court entertaining civil cases brought against 

the United States—did not inoculate its special trial judges from 

constitutional challenge.  Indeed, the Court went out of its way to entertain 

the challenge.  Freytag, 501 U.S., at 879. 

Notwithstanding Freytag’s import, the government asserts the 

Kuretskis “waived their separation-of-powers argument” simply “by 

petitioning the Tax Court in the first place.”  See Br. Appellee 50.  

According to the government, Congress may attach any condition to its 

waiver of federal sovereign immunity, including abandonment of the 

Kuretskis’ separation-of-powers objection.  In the view of the government, 

“If [the Kuretskis] preferred a purely judicial determination, they should 

have paid the tax first and then sued for a refund in district court.”  Id. at 52.  

As the government would have it, the Kuretskis cannot challenge executive 
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superintendence over officers exercising the judicial power because the 

Kuretskis sued in the Tax Court.  To make this claim, government relies 

principally on language ripped out of context from McElrath v. United 

States, 102 U.S. 426 (1880). “The government cannot be sued except with 

its own consent.  It can declare in what court it may be sued, and prescribe 

the forms of pleading and the rules of practice to be observed in such suits.” 

Id., at 440.  Neither logic nor precedent assists the government’s position. 

The power to waive (or not) sovereign immunity in a Tax Court does 

not encompass a power to attach any condition Congress desires.  Congress 

still must respect the separation of powers; the Constitution still constrains 

Congress in legislative courts.  Presumably, the proposed government 

principle—call it the “greater-power-to-waive-sovereign-immunity-includes-

the-lesser-power-to-attach-any-condition”—would allow Congress to 

legislate around any other constitutional guarantee as a condition.  Under 

this theory, Congress could waive sovereign immunity conditioned upon a 

tax litigant’s payment of a tithe to a federal religion in violation of the 

Establishment Clause; racially restrict access to Tax Court in violation of 

equal protection principles; or staff the Tax Court with officers exercising 

the judicial power of the United States yet subject to presidential oversight. 
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These absurd implications counsel against adopting the principle that would 

authorize such conditions.   

Moreover, if the government were correct that the Kuretskis have 

waived the separation-of-powers argument by filing in the Tax Court, then 

so too must the taxpayers in Freytag have waived their constitutional 

argument, since those taxpayers also raised a separation-of-powers issue 

(there, under the Appointments Clause), yet filed in the Tax Court.  In effect, 

the government here is arguing that, notwithstanding the extensive 

jurisprudential discussion about waiver in the Freytag opinion, the Supreme 

Court missed the fact that it could easily have dismissed that case by saying 

a mere filing in the Tax Court waived the taxpayers’ constitutional argument 

because they could have paid the tax and sued for a refund.  The Kuretskis 

seriously doubt the Supreme Court just missed such an obvious way to avoid 

a thorny constitutional issue. 

None of the Seventh Amendment cases that the government cites in 

support of this dangerous argument supports its position.  McElrath 

examined the traditional scope of the Seventh Amendment right to a jury 

trial.  It concluded, as a substantive matter, that the jury trial right simply did 

not extend to civil actions against the federal government in the Court of 

Claims.  Id. at 440.  McElrath’s holding relied on the substantive 
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constitutional contours of the jury trial right; id.; not the government’s 

power to exact waivers of the Constitution as condition to suit.  Congress 

could have elected, as a matter of legislative grace, to provide a statutory 

right to a jury trial but it did not.  McElrath explained that recognition of 

jury rights in a case not constitutionally required at common law were 

“subject to the conditions annexed by the government to the exercise of the 

privilege;” id.; whether that included a statutory jury trial right or not. 

Nor do the lower court cases upon which the government relies (Br. 

Appellee 51-52) endorse its notion that Congress could induce litigants to 

“opt out” or waive constitutional provisions applicable in legislative courts. 

The litigants in those cases held no recognized jury trial rights in the first 

place.  There was simply no jury right to surrender as a precondition to suit 

against the government.  See, e.g., Statland v. United States, 178 F.3d 465, 

472 (7th Cir. 1999) (holding “the right to a jury trial does not apply to civil 

actions against the United States”); United States v. Gunc, 435 F.2d 465, 467 

(8th Cir. 1970) (same); Olshausen v. Commissioner, 273 F.2d 23, 28 (9th 

Cir. 1959) (addressing litigant who bypassed statutory right to jury trial in 

Article III court by proceeding in Tax Court, where Seventh Amendment 

provided no constitutional right to jury trial because “[n]o such action 

existed at common law”).  Atlas Roofing Co. v. Occupational Safety 
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Commission, 430 U.S. 442 (1977), makes this same point.  Congress may 

create new statutory “public rights” without providing a jury trial.  Id., at 

455.  Civil cases against the government were not triable as “suits at 

common law” within the meaning of the Seventh Amendment.  Id. at 455, 

461.  Thus, the Seventh Amendment did not compel a jury trial in Atlas 

Roofing because its substantive scope did not reach civil claims against the 

government.  The case did not turn on a constitutional jury trial right waived 

as a condition of suit. 

E. The Kuretskis Preserved Their Separation-of-Powers 
Objection to § 7443(f). 

 
Alternatively, the government argues that the Kuretskis waived their 

removal challenge for appellate review by failing to raise it earlier in the Tax 

Court proceeding.5  The Kuretskis cannot waive their separation-of-powers 

objection.  The limitations built into the separation of powers “serve 

institutional interests that the parties cannot be expected to protect.”  Cf. 

CFTC v. Schor, 478 U.S. 833, 851 (1986).  The President aggrandizes the 

                                                        
5 In denying the Kuretskis’ motions to vacate and to reconsider, the Tax 
Court judge did not use the word “waiver” or “waived.”  Indeed, the 
Kuretskis timely filed their motions under Tax Court Rules 161 and 162.  
Nonetheless, the Kuretskis did not raise the constitutional objection earlier 
by some other procedural vehicle.  However, the Tax Court judge denied the 
motion to vacate on the basis that the constitutional issue was not earlier 
raised. 



 

18 
 

executive power by holding § 7443(f) removal power over Tax Court judges 

exercising a portion of “the judicial power of the United States.”  Similarly, 

Congress encroaches on the judicial power by authorizing § 7443(f) removal 

authority over Tax Court judges, creating a substantial hazard to the 

independent exercise of judicial power. 

Citing Stern v. Marshall, the govrenment complains that raising the 

constitutional objection in the Tax Court by way of a motion to vacate was 

“strategic sandbagging.”  Raising a structural constitutional objection, in the 

only forum where it could conceivably be heard, is entirely reasonable 

litigation conduct.  The government concedes that a post-payment refund 

suit in an Article III court would deprive the Kuretskis’ of their statutory 

CDP rights.  See Appellee Br. 53.  Thus, Tax Court was their only choice.  

No other forum was available to hear the CDP claim.   

This case is decidedly not the inequitable litigation conduct addressed 

in CFTC v. Schor.  Schor had persuaded his opponent to voluntarily dismiss 

its complaint in an Article III court in favor of agency dispute resolution.  

478 U.S. at 838.  But when Schor lost before his forum of choice, he then 

objected on the constitutional ground that the agency was not an Article III 

court!  Id. at 838-39.   
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Similarly, in Stern v. Marshall, Pierce could have pursued, but did 

not, a tort claim in state court.  131 S.Ct. at 2607-08.  Instead, he pursued the 

matter in federal bankruptcy court.  Id.  When he lost, the Court rejected his 

attempt to object to the (waivable) issue of venue.  Id. at 2608.   

Thus, in both Schor and Stern, the litigants had more than one forum 

available and attempted to whipsaw their opponents over the choice of one 

of the two fora.  By contrast, the Kuretskis pursued their CDP remedy before 

the Tax Court because they simply had no other choice.  

Furthermore, the Kuretskis made their separation-of-powers objection 

at the earliest available opportunity.  Notwithstanding the characterization 

the argument was “purely a legal argument that could have been raised 

earlier,” the availability of the constitutional objection turned on a key 

contingent fact not determined until the Court ruled against the Kuretskis.  If 

the Tax Court had granted the taxpayer all the relief it sought (it did not), the 

taxpayer would have had no grounds for complaining about the questionable 

constitutional arrangement.  The primary conduct underlying the tax case—

the IRS’ plan of collecting the underpayment by levy—did not change.  This 

challenge, however, arises out of facts resulting from the adjudication of the 

case, and about which taxpayers could not have known earlier.  Had the 
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Kuretskis objected earlier to § 7443(f), the IRS would have simply objected 

that there was (as yet) no adverse judgment requiring redress. 

Assuming, arguendo, that the Kuretskis waived their objection by 

failing to raise it earlier, this Court may still discretionarily reach arguments 

based on “neither frivolous nor disingenuous” constitutional grounds.  

Freytag, 501 U.S., at 879.  Freytag decided— in a separation-of-powers 

challenge to the special trial judges of the Tax Court— that the Supreme 

Court appropriately had discretion to entertain the appointments issue on 

appeal.  Id.  

The constitutional issue concerning presidential removal authority is 

similarly non-frivolous.  It concerns a structural, separation-of-powers 

objection to removal power over Tax Court judges.  It bears a resemblance 

to an argument that the Supreme Court found worthwhile to entertain: the 

Freytag litigants questioned, after a losing ruling, the validity of a 

proceeding before a special trial judge because of his allegedly flawed 

appointment.  Id.  Similarly, the Kuretskis challenge a judgment’s validity 

due to presidential removal superintendence over the Tax Court judge.  Like 

Freytag, this case concerns a separation-of-powers challenge to the Tax 

Court’s authority. 
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Nor is this challenge disingenuous.  No reported case has as yet 

addressed a challenge to the authority of a Tax Court judgment by virtue of 

the taint caused by § 7443(f)’s presidential removal authority.  Thus, this 

case presents an important constitutional issue of first impression: whether 

Congress may authorize the President to hold removal power over officers 

exercising only the judicial power of the United States?  If the Kuretskis are 

correct, then, in the absence of this Court’s action, the Tax Court’s 

adjudication will continue to be imperiled and threatened—with continued 

litigation by others until § 7443(f) is invalidated and severed from the 

organic act. 

No case supports the claim that a challenge to § 7443(f) has been 

“repeatedly rejected.”  Br. Appellee 40.  All three opinions cited by the 

government predate Freytag’s definitive 1991 characterization of the Tax 

Court’s power as constituting a portion of “the judicial power of the United 

States.”  None addresses the subsequent difficulty created by § 7443(f)’s 

presidential removal authority over the Tax Court judges.  First, in Parker v. 

Commissioner, 724 F.2d 469 (5th Cir. 1984), the taxpayer challenged the 

constitutionality of § 7443(e), not § 7443(f).  Id. at 472.  Second, Nash 

Miami Motors, Inc. v. Commissioner, 358 F.2d 636, 637 (5th Cir. 1966), 

addressed the lack of Article III tenure for Tax Court judges generally, not 
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presidential removal power over judges specifically.  Moreover, that claim 

arose only in the context of a statute different from current § 7443(f).  Id.  It 

was not until three years after the opinion was issued in that case that 

Congress enacted the 1969 Tax Reform Act at stake in that case.  The 1969 

Act first changed the status of the Tax Court from that of an independent 

agency in the Executive Branch to a “court of record” established “under 

Article I of the Constitution of the United States.”  § 7441.  Finally, Burns, 

Stix Friedman & Co. v. Commissioner, 57 T.C. 392 (1971), addressed the 

lack of Article III protection for Tax Court judges after the amendment of    

§ 7441; id. at 393; but did not address presidential influence over the 

exercise of the judicial power by virtue of § 7443(f). 

II. The Kuretskis Qualify for Penalty Relief Under § 6651(a)(2). 
 

A.   The Kuretskis Had “Reasonable Cause” When They Failed 
to Pay the Tax Shown on Their 2007 Tax Return. 

 
 The government relies on United States v. Boyle, 469 U.S. 241 (1985), 

in contending that the Kuretskis lacked “reasonable cause” and failed to pay 

the taxes at issue due to “willful neglect.” §6651(a)(2).  The Court in Boyle 

held that a taxpayer must show “that he exercised ordinary business care and 

prudence but nevertheless was unable to file the return within the prescribed 

time.”  469 U.S., at 246.   



 

23 
 

 The instant case is, however, more similar to Spies v. United States, 

317 U.S. 492 (1943), than to Boyle.  In Spies, both criminal and civil 

penalties were at issue.  317 U.S., at 495.  The Spies Court, in analyzing the 

civil penalties, noted that all that is required for their imposition are 

“determinations of fact made by an administrative agency . . . with no 

burden on the Government to prove its case beyond a reasonable doubt.”  Id.        

 Spies involved the highly analogous issue of penalties pertaining to 

failure to make a timely return “unless it is shown that such failure is due to 

reasonable cause and not due to willful neglect . . . .”  Id.  (referring to civil 

penalties under § 291 of the 1939 Internal Revenue Code).  The Court went 

on to observe that “[s]anctions to insure payment of the tax are . . . varied to 

meet the variety of causes of default . . . [b]ut the law is complicated . . . and 

innocent errors are numerous.”  Id. at 496.  The Spies Court further stated:  

“It is not the purpose of the law to penalize frank differences of opinion of 

[sic] innocent errors made despite the exercise of reasonable care. . . .  Such 

errors are corrected by . . . collection with interest . . . .”  Id.  See also 

Commissioner v. Clarion Oil Co., 148 F.2d 671, 677-678 (D.C. Cir. 1945) 

(relying on Spies to observe, albeit in dicta, that penalties were not 

justifiable where a taxpayer “in preparing its return for 1937 had no 

[subjective] thought that” a personal-holding-company return was required,  
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the non-filing of which would result in penalties.);  Webster v. United States, 

375 F.2d 814 (Ct. Cl. 1967) (holding that reasonable cause and not willful 

neglect was present, requiring penalty abatement where regional custom was 

not to make estimated tax payments.)  

 Here, the Kuretskis made the innocent error of non-payment in 

expectation of a collection alternative acceptable to the IRS.  During the 

CDP hearing, the Settlement Officer in this case offered just such an 

agreement.  (Joint Appendix at A100)  Knowledge that such a collection 

alternative was potentially available—and non-payment in reliance on such 

an eventuality—can only be interpreted as an exercise of “ordinary business 

care and prudence.”  Boyle at 246.  Prudent persons would not willingly 

subject themselves to potential criminal sanctions in avoidance of having to 

pay an admitted debt over time. 

 In Del Commercial Properties, Inc. v. Commissioner, 251 F. 3d 210 

(D. C. Cir. 2001), this Court observed that “the Boyle Court did not overrule 

(or even cite) Spies.”  Id., at 218.  That being so, this Court should overrule 

the Tax Court now and adhere to Spies because the Kuretskis exhibited only 

a “frank difference of opinion” in not paying.  Spies at 496; see also Palm 

Beach Trust Co. v. Commissioner, 174 F.2d 527, 527 (D.C. Cir. 1949) 
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(holding that where “a question debatable in good faith” existed taxpayers 

should not be held liable for penalties).  

 In Spies, the Supreme Court interpreted that it was the intention of 

Congress that the Government be compensated through interest for any 

determination by a taxpayer made in good faith which later turns out to be 

erroneous.  The Kuretskis’ view was that non-payment at filing—because it 

frequently results in an installment agreement (including compensation to 

the government in the form of interest) or other collection alternative—did, 

in fact, equate to “ordinary business care and prudence.”  Boyle, 469 U.S., at 

246.  Although the IRS Office of Appeals employees did not adopt this 

view, the Kuretskis held their view in good faith and, accordingly, are 

entitled to penalty abatement under Spies. 

 Also relevant here is Commissioner v. Acker, 361 U.S. 87 (1959).  

The Supreme Court ruled n that case that imposition of penalties for a 

substantial underestimate of tax was impermissible where the taxpayer had 

failed to make any estimation whatsoever.  Id., at 91-92.  Acker held that “a 

taxing Act which imposes a penalty . . . [is] to be construed strictly . . . .”  

Id., at 91 (citing FCC v. American Broadcasting Co., 347 U.S. 284, 296 

(1954) (internal quotations omitted).  Acker was liable for a penalty for 

failure to make estimated payments, but not for a penalty for substantial 
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understatement, because, having made no estimate or payment, the 

defendant could not logically have understated amounts due.  Id., at 91.   

Therefore, under Acker, this Court should hold that the Kuretskis’ non-

payment at filing—in light of the common knowledge that collection 

alternatives are available and that late payments are compensated for 

through interest—was “due to reasonable cause and not due to willful 

neglect”.  § 6651(a)(2). 

B.   The Kuretskis Lacked the Necessary Willfulness Required 
for Penalties to Be Imposed Under § 6651(a)(2).  

 
 In Felton v. United States, 96 U.S. 699 (1877), the Supreme Court 

directly addressed the issue of what state of mind “could render . . . [an 

instance of ] neglect willful” in a civil, tax-penalty case.   Id., at 702.  Felton 

involved excise taxation of liquor and the imposition of civil penalties for 

improper configuration of a distillery, impeding calculation of taxes.  Id., at 

701-702 (discussing violation of Act of July 20, 1868, § 96, 15 Stat. 131).  

The Felton Court held for the taxpayer, reversing the federal district court.  

Id., at 702.  The Court rested its ruling for the taxpayer on “the absence of 

that knowledge which could render the neglect wilful [sic],” further holding 

that: 

[d]oing or omitting to do a thing knowingly and wilfully [sic], 
implies not only a knowledge of the thing, but a determination 
with a bad intent to do it or to omit doing it.  ‘The word 
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“wilfully [sic],”’ says Chief Justice Shaw [of the Supreme 
Court of Massachusetts], ‘in the ordinary sense in which it is 
used in statutes, means not merely “voluntarily,” but with a bad 
purpose.’  
 

Id,. at 702 (citing Commonwealth v. Kneeland, 20 Pick. (Mass.) 220 (1838) 

(1838 WL 2655)).  The Supreme Court recently cited the Felton Court’s 

definition of willfulness.  See e.g. Bryan v. United States, 524 U.S. 184, 192 

n. 12 (1998) (addressing the requisite mens rea for a felony firearms 

conviction.); Smith v. Wade, 461 U.S. 30, 73 n. 8 (1983) (addressing 

inmate’s civil damages claim under 42 U.S.C. §1983 for an alleged civil 

rights violation by a corrections officer.) 

 Under Felton, the Kuretskis did not exhibit the “willful neglect” 

required for the imposition of penalties under §6651(a)(2).  Their only 

purpose in withholding payment was to make ends meet.  They did not 

withdraw funds to, say, invest in the stock market.  Since an installment 

agreement was a potentiality, they quite reasonably believed that, out of 

future income, they would, over time, satisfy their obligation stemming from 

the 2007 filing, in full, while making the Treasury whole through paying 

interest.  Admittedly, they did not pay when they filed.  However, they 

lacked any “bad purpose” whatsoever as required under Felton.  Id., at 702.  

Since Felton remains good law, this Court should reverse the Tax Court’s 

determination and grant penalty relief under the exception in § 6651(a)(2). 
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C.   The IRS Office of Appeals Employees’ Departure From IRS 
Penalty Guidelines Was an Abuse of Discretion in Light of 
Theories Advanced in Authoritative Taxation Precedents, 
and Thus the Tax Court Should Have Remanded on the 
Penalty Issue. 

 
 The government contends that departures from procedures outlined in 

the Internal Revenue Manual (“I.R.M.”) are excusable under Marks v. 

Commissioner, 947 F.2d 983, 986 n. 1 (D.C. Cir. 1991).  A portion of the 

analysis in United States v. Caceres, 440 U.S. 741 (1979), however, is much 

more instructive here.   

The Caceres Court observed that there are situations in which “[a] 

court’s duty to enforce an agency regulation” does, indeed, exist.  Id., at 749.  

Such mandatory enforcement is required when “the regulation is mandated 

by the Constitution or federal law.”  Id.  The Caceres Court further stated 

that “[w]here the rights of individuals are affected, it is incumbent upon 

agencies to follow their own procedures . . . . even where the internal 

procedures are possibly more rigorous than otherwise would be required.”  

Id. at 752, n. 14.  See also Morton v. Ruiz, 415 U.S. 199, 235 (1974) 

(holding that the Bureau of Indian Affairs must adhere to internal rules in 

determining eligibility for assistance, despite those rules being non-statutory 

and thus “more rigorous than . . . required.”) 
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 The purpose of the I.R.M. provisions regarding not trading penalties 

(I.R.M. §§ 8.6.4.1.2(6) and 1.2.20.1.1(9)) is to ensure fairness in the process 

of meting out penalties.  Since a penalty imposition results in the loss of 

property, the “rights of individuals” are clearly implicated.  Caceres at 752, 

n. 14.  Here, the Kuretskis fit squarely in the contemplation of the I.R.M. 

provisions:  “penalties . . . serve[] as an incentive for taxpayers to avoid 

careless or overly aggressive tax reporting positions.”  I.R.M.  § 

1.2.20.1.1(9).  As outlined above, the Kuretskis were in no way careless but 

simply strapped for funds, and their reporting posture was never at issue.  

Thus, I.R.M. § 1.2.20.1.1(9) militates for an abatement here in accordance 

with the theories advanced by the Caceres Court.  
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CONCLUSION 

 Wherefore, it is prayed that if the Court reaches the separation-of-

powers issue, it vacate the Tax Court’s decision and March 4, 2013 order, 

declare the President’s interbranch removal power unconstitutional, and 

remand this case to the Tax Court to be re-decided by that Court.  If this 

Court does not reach or does not agree that there is anything unconstitutional 

about the removal power, then it should rule that Kuretskis were entitled to 

penalty abatement under § 6651(a)(2).  If this Court declines to so rule under 

§ 6651(a)(2), it should find that current CDP hearing procedures violate Due 

Process, and this Court should remand this case to the Tax Court for the Tax 

Court to fashion an appropriate remedy for the violation. 
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