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CERTIFICATE AS TO PARTIES, RULINGS, 
AND RELATED CASES 

A. Parties and Amici.  The parties to this suit in both in the 

Tax Court and this Court are Peter Kuretski and Kathleen Kuretski 

(taxpayers), petitioners-appellants, and the Commissioner of Internal 

Revenue, respondent-appellee.  No amici or intervenors have appeared  

in the Tax Court or this Court.   

B. Rulings Under Review.  In this collection-due-process case 

arising under 26 U.S.C. §6330(d)(1), taxpayers challenge two rulings 

made by the Tax Court (Judge Robert A. Wherry, Jr.).  First, they 

challenge the decision of the Tax Court (JA 172), entered pursuant to a 

memorandum opinion (JA 155-171), unofficially reported at 104 T.C.M. 

(CCH) 295 and T.C.M. (RIA) 2012-262, sustaining the determination of 

the Internal Revenue Service Office of Appeals to collect by levy unpaid 

income tax and a late-payment penalty for the year 2007.  Second, 

taxpayers challenge the further, unpublished order entered by the Tax 

Court (JA 173-176), denying their motions for reconsideration of the 

opinion and for vacatur of the decision.    

C. Related Cases.  This case has not previously been before 

this Court or any other appellate court.  Although taxpayers in this case 
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filed an amicus brief in Ronald E. Byers v. Commissioner, D.C. Cir. No. 

12-1351, to register their view that the proper venue for an appeal from 

the Tax Court in a collection-due-process case lies in this Circuit, rather 

than the regional Circuit where the taxpayer resided at the time he 

filed his Tax Court petition, the venue issue has been mooted in this 

cases by the parties’ stipulation, under 26 U.S.C. § 7482(b)(2), that this 

Court may review the Tax Court’s decision.  Counsel are not aware of 

any other related cases currently pending before this Court or any other 

court. 
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ORAL ARGUMENT SCHEDULED FOR NOVEMBER 26, 2013 

 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
No. 13-1090 

 
PETER KURETSI AND KATHLEEN KURETSKI, 

 
Petitioners-Appellants 

 
v. 
 

COMMISSIONER OF INTERNAL REVENUE, 
 

Respondent-Appellee 
 

ON APPEAL FROM THE DECISION OF  
THE UNITED STATES TAX COURT 

 
BRIEF FOR THE APPELLEE 

 
STATEMENT OF JURISDICTION 

On July 20, 2010, the Internal Revenue Service (IRS) Office of 

Appeals (Appeals Office or Appeals) mailed a notice of determination 

regarding collection action to Peter Kuretski and Kathleen Kuretski 

(taxpayers) under § 6330 of the Internal Revenue Code of 1986 (26 
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U.S.C.) (the Code or I.R.C.),1 determining that taxpayers’ unpaid 

income tax liability for the year 2007 could be collected by levy.  (Joint 

Appendix (JA) 94-97.)  A taxpayer may challenge such a determination 

by filing a petition in the United States Tax Court within 30 days after 

the mailing of the notice of determination.  I.R.C. § 6330(d)(1).  On 

August 18, 2010, taxpayers filed a timely petition in the Tax Court, 

contesting the determination of Appeals.  (JA 1, 103-104.)  The Tax 

Court had jurisdiction over the petition pursuant to §§ 6330(d)(1) and 

7442 of the Code.   

On September 12, 2012, the Tax Court entered a decision, 

upholding collection by levy, except with respect to a penalty for failure 

to pay estimated tax under § 6654, which it ordered abated.  (JA 172.)  

The decision is a final, appealable order that disposes of all claims of all 

parties.  On October 11, 2012, within 30 days after entry of the decision, 

see Tax Ct. R. 162, taxpayers filed a timely motion to vacate the 

decision.  (JA 3.)  This motion tolled the time for filing a notice of 

appeal.  Fed. R. App. P. 13(a)(2).  The Tax Court denied the motion to 

                                      
1   Unless otherwise indicated, all statutory references are to the 

Code, as amended and in effect with respect to the time in question. 
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vacate by order entered on March 4, 2013.  (JA 173-176.)  With that, the 

time for filing a notice of appeal began to run anew.  Fed. R. App. P. 

13(a)(2).  On March 26, 2013, taxpayers filed a timely notice of appeal.  

Fed. R. App. P. 13(a)(1); I.R.C. § 7483.  This Court’s jurisdiction over the 

appeal rests upon § 7482(a)(1).  The parties stipulated to venue in this 

Court pursuant to § 7482(b)(2).   

STATEMENT OF THE ISSUES 

1. Whether the Tax Court correctly determined that the 

Appeals Office did not abuse its discretion in concluding the hearing 

and allowing collection by levy. 

2. Whether the Tax Court correctly determined that taxpayers 

are liable for an addition to tax under § 6651(a)(2) for failure to timely 

pay tax because they did not meet their burden of proving that their 

failure to pay the tax when due was due to reasonable cause and not 

willful neglect.   

3. Whether the Tax Court correctly refused to vacate its 

decision based on taxpayers’ contention that the President’s power to 

remove a Tax Court judge under § 7443(f) of the Code is 

unconstitutional, because taxpayers waived the contention, they lack 

USCA Case #13-1090      Document #1458368            Filed: 09/26/2013      Page 16 of 98



-4- 

10516102.6 

standing to challenge the statute, and the removal power is at all 

events constitutional.   

STATUTES AND REGULATIONS 

Pertinent statutes and regulations are set forth in the Addendum, 

infra.   

STATEMENT OF THE CASE 

Taxpayers brought this suit in the Tax Court (JA 103-104), 

challenging the determination of the IRS Office of Appeals (JA 94-97) to 

allow collection by levy of their unpaid income tax liability for the year 

2007, as well as additions to tax under § 6651(a)(2) for failure to timely 

pay tax and under § 6654 for failure to pay estimated tax.  After a trial 

(JA 104-154), the Tax Court issued an opinion and a decision (JA 155-

172), upholding collection by levy of the tax and the failure-to-pay 

penalty, but ordering that the estimated tax penalty be abated.  

Taxpayers filed timely motions for reconsideration of the opinion and to 

vacate the decision, which the Commissioner opposed.  (See  JA 3.)  The 
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Tax Court issued an order denying both motions.  (JA 174-176.)  

Taxpayers now appeal.2 

STATEMENT OF THE FACTS 

A. The collection-due-process hearing 

Taxpayers filed a timely joint federal income tax return for 2007, 

reporting a tax liability of $24,991 and a withholding credit of $2,956.  

They failed to pay the balance of the tax due with the return.  The 

Commissioner assessed the amount shown as due on the return, 

together with an addition to tax under § 6651(a)(2) for failure to timely 

pay the tax due and statutory interest under § 6601.  (JA 5, 13, 157.)   

On October 13, 2008, when the balance of assessments due was 

$23,601.50 (JA 18, 20) (including the $972 estimated tax penalty that 

the Tax Court has ordered abated (JA 13, 169-170, 172)), the 

Commissioner sent each taxpayer a notice of intent to levy and of the 

right to a hearing before such levy before the Appeals Office under 

§ 6330.  (JA 6, 17-20, 157-158.)  On November 17, 2008, taxpayers 

timely requested a joint collection-due-process (CDP) hearing.  (JA 6, 

                                      
2   The Commissioner took no cross-appeal from the Tax Court’s 

abatement of the estimated tax penalty.   
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21-24, 158).  Although taxpayers did not dispute the underlying tax 

liability itself, they sought abatement of the failure-to-pay penalty.  

They asserted that a levy would cause them hardship and, as an 

alternative to collection, sought to compromise the liability or to pay it 

in installments instead.  (JA 22, 24.)   

In October, 2009, as part of the CDP hearing, taxpayers submitted 

Form 656, Offer in Compromise (JA 25-28, 158), together with Form 

433-A, Collection Information Statement for Wage Earners and Self-

Employed Individuals (JA 29-84, 158), containing disclosures regarding 

their finances.  They offered to compromise the liability for $1,000, 

payable in five monthly installments of $200, based upon doubt as to 

collectability or the promotion of effective tax administration.3  (JA 25, 

28, 158.)  In February, 2010, taxpayers supplemented their request for 

                                      
3  The IRS may compromise a liability to promote effective tax 

administration, although collection in full could be achieved, if 
“collection of the full liability would cause the taxpayer economic 
hardship” under Treas. Reg. § 301.6343-1 (26 C.F.R.), relating to 
exemptions from levy (Treas. Reg. § 301.7122-1(b)(3)(i)), or where 
“compelling public policy or equity considerations” justify such a 
compromise (Treas. Reg. § 301.7122-1(b)(3)(ii)), which occurs only 
where, “due to exceptional circumstances, collection of the full liability 
would undermine public confidence that the tax laws are being 
administered in a fair and equitable manner.”  Id.   
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an offer-in-compromise and penalty abatement with additional 

information.  (JA 85-89.)   

Taxpayers disclosed that in 2004, their son, a stockbroker, had 

been charged with violating federal securities laws.  (JA 85, 89.)  They 

had used their residence (which they represented was worth $432,000 

and not otherwise mortgaged (JA 31)) as collateral to secure a bail bond 

of $1,000,000 for their son (JA 29, 85, 87-89).  Taxpayers also had paid 

an attorney to represent their son and themselves (because their home 

address had been used by their son in connection with the alleged 

violations).  They had begun making withdrawals from their retirement 

accounts to pay legal fees, taxes and living expenses.  Both taxpayers 

were 61 years old, and Mr. Kuretski had retired from the Postal 

Service.  Neither of taxpayers was currently employed.  (JA 86.)   

On April 14, 2010, the Settlement Officer sent taxpayers’ attorney 

a letter explaining that taxpayers’ confession of judgment in connection 

with the bail bond would not be considered to reduce their equity in 

their home.  As a result, the offer-in-compromise was determined to be 

unacceptable as an alternative to collection.  (JA 90, 158-159.)  The 

Settlement Officer invited taxpayers’ attorney to call her within ten 
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days of the date of the letter “if you wish to discuss other collection 

options,” and but added that the case would otherwise be closed.  (Id.)  

Ten days elapsed without a response, but the Settlement Officer did not 

close the case.  (Id.; JA 159.)   

On April 27, 2010, taxpayers’ attorney telephoned the Settlement 

Officer in response to the foregoing letter.  Taxpayers’ attorney asked 

about the penalty abatement request, and the Settlement Officer said 

she would research the issue.  Taxpayers’ attorney also inquired about 

the possibility of a partial payment installment agreement, but the 

Settlement Officer said that such an agreement would not be possible, 

given taxpayers’ assets.  The Settlement Officer said that a full-

payment installment agreement of $250 per month for duration of the 

collection statute might be acceptable.  The Settlement Officer asked 

taxpayers’ attorney to respond by May 7, 2007, with a request for 

abatement and an installment agreement.  (JA 100, 101, 159.)   

Taxpayer’s attorney did not respond to the Settlement Officer 

until June 8, 2010, although the Settlement Officer left several 

messages stating that she would agree to a full-payment installment 

agreement of $250 per month.  (JA 100, 101, 159.)  On June 8, the 
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Settlement Officer reiterated that she could not accept a partial 

payment installment agreement and that the most she was willing to do 

was to abate penalties and enter into a full-payment installment 

agreement.  (JA 100, 101-102, 159.)   

On June 28, 2010,4 the Settlement Officer held a face-to-face 

meeting with taxpayers and their attorney.  The Settlement Officer 

explained that taxpayers’ financial situation did not warrant an offer-

in-compromise based on doubt as to collectability or effective tax 

administration.  The Settlement Officer again stated that she would 

agree to an abatement of penalties as well as a full-payment 

installment agreement, but that they could discuss another amount.  

Mr. Kuretski disclosed that he might be undergoing chemotherapy next 

year because of a liver problem.  The Settlement Officer suggested that 

they might want to consider a compromise offer at that time if they 

needed cash to pay medical expenses.  By the end of the meeting, 

taxpayers recognized that the only way to move forward was a full-

                                      
4   The Settlement Officer’s case activity records reflect a date of 

June 30th only because she entered her notes that day.  (JA 139.)   
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payment installment agreement.  Taxpayers did not accept the offer at 

the meeting.  (JA 100, 102, 160.) 

Taxpayers’ attorney and the Settlement Officer spoke several 

times after the meeting.  (JA 118-121, 142, 160.)  But taxpayers never 

definitively accepted the Settlement Officer’s proposed installment 

agreement.  (JA 60, 160.) 

On July 6, 2010, the Settlement Officer noted in her case activity 

record that she “cannot keep this open any longer.  I offered to 

recommend abatement of penalty for reasonable cause, although not 

much and IA [installment agreement] for 250 a month and they did not 

respond.”  (JA 100.)  On July 7, 2010, after giving taxpayers ample 

opportunity to accept the full-payment installment agreement, the 

Settlement Officer closed the case, determining that taxpayers could 

fully pay the tax liability.  (JA 100, 159.)  She summarized the case as 

follows (JA 100): 

The [taxpayers] have a Mercedes and Audi with no loans as 
well as certain IRA’s and a mortgage free house worth about 
450,000.00 equity.  The [taxpayers] can full pay.  They have 
been offered an IA [installment agreement] and probably 
abatem[ent] of penalties but have not finalized the 
resolution.  This case has [b]een held open for quite some 
time since the [taxpayers] and POA [power of attorney] 
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continues to attempt a resolution.  They have not returned 
my last call and closing. 

On July 8, the Settlement Officer completed an Appeals 

transmittal and case memorandum.  (JA 91.)  Besides summarizing the 

above points, that memorandum notes that although Mr. Kuretski 

explained that he would be undergoing chemotherapy, there was no 

indication that any assets or income would be used to pay medical costs, 

nor did taxpayers state as much.  (JA 92.)  The memorandum further 

notes that “taxpayers’ income is about $45,000 per year” and that the 

confession of judgment “has not been finalized” and “will expire in 

2011.”  (JA 93.)  Accordingly, “the reasonable collection potential, 

including substantial equity in the home . . . and the value of other 

assets, is far greater than the liability.”  (Id.)   

 On July 20, 2010, the Appeals Office sent taxpayers a notice of 

determination, sustaining the proposed levy.  (JA 94.)  The notice, 

signed by the Appeals Team Manager, reviewed the progress of the 

proceeding, noting that taxpayers had submitted an offer in 

compromise; that they had been advised that their offer was not 

acceptable, either on grounds of collectability or effective tax 

administration; and that they had asked for abatement of penalties, 
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which request was considered as part of an overall resolution.  (JA 95.)  

It stated that although “[t]his appeal was kept open to attempt to work 

out a resolution,” taxpayers “did not call or indicate [they] were in 

agreement with the proposed resolution.”  (JA 95.)  Accordingly, the 

determination of the Office of Appeals was to approve the proposed levy.  

(Id.) 

B. The proceedings in the Tax Court 

Taxpayers filed a petition in the Tax Court, contesting the 

determination of Appeals.  Prior to trial, the parties stipulated that 

taxpayers “now concede that they would not meet doubt as to 

collectability grounds for an offer-in-compromise because their 

reasonable collection potential, which includes their equity in their 

residence, exceeds the outstanding liability.”  (JA 10.)   

1. The evidence at trial 

A trial was then held.  Taxpayers did not testify.  As relevant 

here,5 taxpayers contended that the Appeals Office had abused its 

                                      
5   In the Tax Court, taxpayers also contended that they had 

reached an enforceable contract with the IRS Office of Appeals for 
abatement of penalties and an installment agreement.  (JA 163; see Doc. 
28 at 14-16.)  The Tax Court rejected this contention, reasoning that 
“[t]here was never a full meeting of the minds and thus no agreement to 

(continued…) 
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discretion by issuing the notice of determination without the Settlement 

Officer’s having informed taxpayers that she had rejected a request for 

an installment agreement proposed by their attorney after the meeting 

of June 28, 2010.  (JA 164; see Doc. 28 at 16-20.)   

Taxpayers’ former attorney (who withdrew from representation 

before testifying) testified in this regard that, after the June 28, 2010 

face-to-face meeting and after speaking to her clients, she had called the 

Settlement Officer and asked about a payment plan calling for monthly 

payments of $150 for the first six months or year, followed by monthly 

payments of $250.  (JA 120.)  She also testified that she had called the 

Settlement Officer on July 19, 2010, to follow-up on this possibility.  

Upon being told that the case had been closed, she stated that she had 

called the Appeals Team Manager to complain.  (JA 121-122.)   

Taxpayers’ attorney did not put this request for an installment 

agreement into writing, nor did she make any contemporaneous notes of 

her phone calls with the Settlement Officer in this regard.  (JA 125-

                                                                                                                        
(…continued) 
enforce.”  (JA 164.)  Taxpayers do not contest this determination in 
their opening brief.  Any contention to the contrary is therefore waived. 
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126.)  The calls are not reflected in the case activity record.  Although 

the Settlement Officer agreed that the case activity record did not 

reflect all of the calls with taxpayers’ attorney (JA 142), she had no 

recollection of the calls to her, and she was not aware of any call to her 

manager (JA 145-146, 151-152).  Nor did the Settlement Officer  recall a 

$150-per-month offer.  (JA 149.)   

2. The Tax Court’s decision 

The Tax Court sustained the determination of Appeals to allow 

collection by levy.  (JA 164-167.)  It also upheld the imposition of the 

addition to tax under § 6651(a)(2) for failure to pay tax when due.  (JA 

167-169.) 

In sustaining the levy, the Tax Court rejected taxpayers’ 

argument that the Settlement Officer abused her discretion by closing 

the case without informing them that she would not accept an offer on 

their part to make monthly payments of $150 for 6 to 12 months, 

followed by monthly payments of $250.  (JA 164.)  The court found that 

the Settlement Officer “took a firm stance on the amount of the monthly 

payment early on in the collection due process hearing” (JA 164) and 

that “[h]er decision to close the case appears to be based in large part on 
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[taxpayers’] continued attempts to negotiate her collection alternative 

down from that firm stance” (JA 164-165).  Because “[a]n Appeals 

officer is not obligated to negotiate indefinitely or wait any specific time 

before issuing a determination,” reasoned the court, the Settlement 

Officer “did not abuse her discretion when she closed the case after 

[taxpayers] failed to accept the proffered $250 per month installment 

agreement.”  (JA 165.)  The court also declined to remand the case to 

Appeals for further negotiations.  The court viewed such a step as 

“tantamount to pressuring [the Commissioner] and actively taking 

[taxpayers’] side in the negotiations, a role we should not as a court and 

neutral arbitrator undertake.”  (JA 165-166.)   

Because taxpayers had not had a previous opportunity to dispute 

the addition to tax for failure to timely pay tax, the Tax Court reviewed 

the matter de novo.  (JA 166-167.)  The Tax Court found that the 

Commissioner had met his burden of production by showing, by means 

of Form 4340, Certificate of Assessments, Payments, and Other 

Specified Matters, that taxpayers had not paid the full amount shown 

as due on their return.  (JA 167.)  Noting that taxpayers had the burden 

of proving that their failure to pay was due to reasonable cause rather 
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than willful neglect (JA 167), the Tax Court found that taxpayers had 

not met this burden.  It reasoned that they “did not show that they 

would have suffered a substantial financial loss if they had paid the tax 

liability when due.”  (JA 168.)  Accordingly, taxpayers “did not show 

that their legal or health problems would have created an undue 

hardship had the tax been paid on the date it was due.”  (Id.).   

3. The proceedings on taxpayers’ motions for 
reconsideration and vacatur 

Taxpayers filed a motion for reconsideration.  (Doc. 35.)  As 

relevant here, they argued that they were entitled to abatement of the 

failure-to-pay penalty.  They contended that the Settlement Officer had 

made a determination that they were not liable for the penalty that was 

binding even if no installment agreement was reached.  (Doc. 36 at 3-6.)  

They further contended that their due process rights were violated 

when the Appeals Team Manager approved the Settlement Officer’s 

recommendation to proceed with collection without giving them an 

opportunity to comment on it.  (Id. at 8-9.)  The Commissioner opposed 

this motion, contending that taxpayers’ contentions either had been 

waived or merely repeated arguments already rejected by the Tax 

Court.  (Doc. 40.) 
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Taxpayers also moved to vacate the decision.  They contended, for 

the first time, that the President’s power to remove a Tax Court judge 

under § 7443(f) violated the separation-of-powers doctrine.  (Doc. 34.)  

They sought reconsideration by the Tax Court “free of ‘the improper 

threat of interbranch removal’ from office.”  (JA 173-174, quoting Doc. 

34 at 2.)  The Commissioner opposed vacatur, contending that 

taxpayers lacked standing to raise this argument.  (Doc. 39.)   

The Tax Court denied taxpayers’ motions for reconsideration and 

vacatur.  (JA 173-176.)  The court declined to address taxpayers’ 

constitutional argument, noting that taxpayers offered no explanation 

for having failed to raise it.  (JA 175.)  The Tax Court also declined to 

address the arguments raised by taxpayers in seeking reconsideration, 

commenting that taxpayers “merely rehash arguments that [they] 

raised before the decision was issued.”  (Id.)   

This appeal follows.   
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SUMMARY OF ARGUMENT 

1. In this collection-due-process case, taxpayers received 

extensive consideration of alternatives to collection from the IRS Office 

of Appeals during a period of well over two years.  They conceded in the 

Tax Court that they were not entitled to compromise their liability for 

less than full payment because their reasonable collection potential 

exceeded the amount due.  Although there were several discussions 

regarding a full-payment installment agreement under which penalties 

would be waived, no agreement was ever concluded.  Because the case 

could not be kept open indefinitely, Appeals by no means abused its 

discretion in allowing the proposed levy to go forward.   

2. The Tax Court correctly found that taxpayers had not 

discharged their burden of proving that their failure to pay the tax 

when due was due to reasonable cause and not to willful neglect.  

Taxpayers did not testify at trial or even submit a sworn statement 

regarding the reasons for their failure to pay.  And even accepting their 

narrative as true, it does not establish reasonable cause.  Rather than 

demonstrating prudence or undue hardship, taxpayers chose to make 

early withdrawals from their retirement accounts to pay an attorney, 
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without also withdrawing enough to pay the tax they should have 

known would fall due on those funds.  Such behavior does not qualify 

for remission of the penalty.   

3. In a motion for vacatur, taxpayers argued, for the first time, 

the President’s power to remove Tax Court judges violates the 

separation-of-powers doctrine.  The Tax Court by no means abused its 

discretion in denying this motion.   

To begin with, taxpayers waived the challenge by failing to raise it 

before the Tax Court decided the case.  They offered no excuse for doing 

so.  The Tax Court was well justified in denying vacatur for this reason 

alone.   

In any event, under McElrath v. United States, 102 U.S. 426 

(1880), taxpayers waived their separation-of-powers objections when 

they elected to petition the Tax Court for relief.  Put differently, 

taxpayers lack standing to raise this contention.  Under INS v. Chadha, 

462 U.S. 919 (1983), the Tax Court cannot validly exercise the 

Legislative Power of the United States within the meaning of Article I.  

Under Stern v. Marshall, 131 S.Ct. 2594 (2011), the Tax Court cannot 

validly exercise the Judicial Power of the United States within the 
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meaning of Article III.  If the Tax Court exercises Executive Power 

within the meaning of Article II, taxpayers’ separation-of-powers 

argument fails.  For taxpayers to succeed in their argument that the 

President’s power to remove Tax Court judges violates the separation of 

powers, therefore, taxpayers must show that the Tax Court’s 

establishment as a quasi-judicial tribunal under Article I is 

unconstitutional, in which case they would have no place to bring their 

underlying claim and thus would be no better off than if they had not 

taken this appeal.  (In fact, since the Tax Court decided one issue in 

their favor, they would be worse off.)  Since their argument cannot leave 

taxpayers better off than they started, they lack standing to raise it.   

Taxpayers also are wrong on the merits.  The President’s limited 

power to remove Tax Court judges does not violate the separation of 

powers.  While the matters decided by the Tax Court, prepayment 

issues of tax liability and issues regarding administrative collection, 

may appear to have a judicial character, the Supreme Court held more 

than 150 years ago in Murray’s Lessee v. Hoboken Land & Improv. Co., 

59 U.S. 272 (1856), that these determinations are matters of public 

rights that may properly be decided by the Executive Branch.  Indeed, 
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the Tax Court originally was established as an independent agency 

within the Executive Branch.  Although that body is now characterized 

as a “court of record” “established . . . under article I,” I.R.C. § 7441, its 

duties and personnel were unaltered by that change.  The facts that the 

Tax Court takes a judicial form, is a Court of Law within the meaning 

of the Appointments Clause, and has even been said by the Supreme 

Court to exercise “judicial power,” Freytag v. Commissioner, 501 U.S. 

868 (1991), are not to the contrary.  At all events, taxpayers’ reading of 

Bowsher v. Synar, 478 U.S. 714 (1986), as establishing a strict rule 

against interbranch removal was rejected by the Court in Mistretta v. 

United States, 488 U.S. 361 (1989).   

Furthermore, even though the independence of Tax Court judges 

gives them a quasi-judicial character, it does not follow that they may 

not be subject to for-cause removal by the President.  If Congress could 

constitutionally establish the Tax Court as a governmental body, it 

could also, as part of the structure of that body, confer on the President 

at least limited, for-cause removal power.  At the end of the day, the 

President’s limited power to remove the judges of the Tax Court is 

largely what James Madison suggested would be appropriate for the 
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Comptroller of the Treasury, the officer of the United States who, in the 

First Treasury Act, was charged with substantially the same duties 

presently carried out by the Tax Court.  1 Annals of Cong. 611-614 

(Joseph Gales, ed., 1834).   

Finally, taxpayers’ constitutional due process arguments are 

foreclosed by Murray’s Lessee and more than 150 years of ensuing 

precedent.  It is fundamental that taxpayers have no Fifth Amendment 

due process right to contest the amount of tax before payment or to 

contest administrative collection actions.   

The decision and order of the Tax Court should be affirmed. 
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ARGUMENT 

I 

The Tax Court correctly determined that the Appeals 
Office did not abuse its discretion in allowing 
collection by levy 

Standard of review 

A determination to allow collection in a collection-due-process 

proceeding is reviewed for an abuse of discretion.  Tucker v. 

Commissioner, 676 F.3d 1129, 1131, 1135-1137 (D.C. Cir. 2012). 

A. Introduction 

1. When a taxpayer neglects or refuses to pay a tax after 

assessment, notice and demand, the amount due becomes “a lien in 

favor of the United States upon all property and rights to property, 

whether real or personal, belonging to such person.”  I.R.C. § 6321.  The 

statutory lien is not self-executing, however, and the IRS must take 

affirmative action to enforce the collection of delinquent taxes.  For 

example, the IRS may collect the tax by levy under § 6331(a), after first 

giving the taxpayer 30 days’ notice of intent to do so, see § 6331(d)(1) 

and (2). 

In 1998, in order to provide taxpayers additional procedural 

protection in connection with tax collection activity by means of liens 
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and levies, Congress enacted § 6330, which generally affords taxpayers 

the right to a hearing to review the propriety of collection activity.  

Internal Revenue Service Restructuring and Reform Act of 1998, Pub. 

L. No. 105-206, § 3401, 112 Stat. 685, 746 (RRA 98).  See generally 

Living Care Alternatives of Utica, Inc. v. United States, 411 F.3d 621, 

624-625 (6th Cir. 2005).  Under § 6330(a), the Commissioner must 

notify a taxpayer of his right to request a collection-due-process (CDP) 

hearing before a levy is made.6  Following a timely request, see I.R.C. 

§ 6330(a)(2)(B), the taxpayer is entitled to a hearing before the IRS 

Office of Appeals.  I.R.C. §§ 6330(b)(1), (2); Treas. Reg. § 301.6330-1(b), 

(d), (26 C.F.R.).  See generally Tucker, 676 F.3d at 1131.   

CDP hearings are informal and nonadversarial.  They are often 

conducted by telephone or correspondence, and they are not required to 

be transcribed or recorded.  Tucker, 676 F.3d at 1135; Murphy v. 

Commissioner, 469 F.3d 27, 30 (1st Cir. 2006); Living Care Alternatives, 

411 F.3d at 624; Treas. Reg. § 301.6330-1(d)(2), Q&A D6.   

                                      
6   A CDP hearing is also offered upon the filing of a notice of lien.  

I.R.C. §§ 6320, 6323.  Because only a proposed levy is at issue here, we 
discuss only the levy provisions. 
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At the hearing, the taxpayer may raise “any relevant issue 

relating to the unpaid tax or the proposed levy,” including challenges to 

the appropriateness of collection activities and offers of collection 

alternatives (e.g., posting a bond, substitution of other assets, an 

installment agreement or an offer-in-compromise).  I.R.C. 

§ 6330(c)(2)(A); Treas. Reg. § 301.6330-1(e)(3) Q&A E6 (26 C.F.R.).  In 

addition, if a taxpayer has not previously had the opportunity to dispute 

a tax, he may dispute it in the CDP hearing.  I.R.C. §§ 6320(c), 

6330(c)(2)(B).   

After the hearing, the IRS Office of Appeals issues a “notice of 

determination” determining whether the “proposed collection action 

balances the need for the efficient collection of taxes with the legitimate 

concern of the person that any collection action be no more intrusive 

than necessary.”  I.R.C. § 6330(c)(3)(C); see Treas. Reg. §§ 301.6330-

1(e)(3) Q&A E8, 301.6330-1(f)(1).  If an adverse notice of determination 

is issued, § 6330(d)(1) allows the taxpayer to seek review of the notice of 

determination in the Tax Court within 30 days thereafter.  The Tax 

Court generally reviews the Appeals determination for abuse of 

discretion.  Tucker, supra.  To the extent the merits of the underlying 

USCA Case #13-1090      Document #1458368            Filed: 09/26/2013      Page 38 of 98



-26- 

10516102.6 

liability are at issue, however, the Tax Court reviews the Appeals 

determination de novo.  Sego v. Commissioner, 114 T.C. 604, 610 (2000). 

2. Taxpayers here requested a CDP hearing.  Before the 

Appeals Office, they requested alternatives to collection, including an 

offer-in-compromise or an installment agreement.  Although they did 

not dispute the merits of the underlying tax, which they had reported as 

due on their return, they contended that they should not be held liable 

for an addition to tax under § 6651(a)(2) for failing to pay the tax when 

due.  They had not had a previous opportunity to dispute the penalty.  

The Appeals Office issued a determination allowing collection by levy 

and sustaining the late-payment penalty.  Taxpayers contested this 

determination in the Tax Court.  After a trial, the Tax Court sustained 

the proposed levy, finding no abuse of discretion on the part of Appeals.  

Reviewing de novo, the Tax Court also upheld the late-payment penalty.   

We defend the imposition of the late-payment penalty in 

Argument II, infra.  Insofar as the Tax Court approved the 

determination of Appeals to allow collection by levy, its conclusion is 

correct and should be affirmed.  As we explain below, the Appeals Office 

by no means abused its discretion in allowing collection to proceed.   
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B. The Appeals Office did not abuse its discretion in 
allowing collection by levy 

The task of Appeals in a CDP hearing is to balance the need for 

efficient collection with the taxpayer’s concern that collection be no 

more intrusive than necessary.  I.R.C. § 6330(b)(3)(C).  The Appeals 

Office is uniquely positioned to weigh the pros and cons of accepting a 

collection alternative or going forward with a levy.  As the Sixth Circuit 

has explained, “Congress must have been contemplating a more 

deferential review of these tax appeals than of more formal agency 

decisions.”  Living Care, 411 F.3d at 625. “[W]ithout a clear abuse of 

discretion in the sense of clear taxpayer abuse and unfairness by the 

IRS, as contemplated by Congress, the judiciary will inevitably become 

involved on a daily basis with tax enforcement details that judges are 

neither qualified, nor have the time, to administer.”  Id. at 631.  In this 

case, Appeals gave taxpayers appropriate consideration before 

determining to allow a levy, and the Tax Court clearly was correct in 

finding no abuse of discretion.   

Taxpayers conceded in the Tax Court that they were not entitled 

to an offer-in-compromise on collectability grounds because their 

reasonable collection potential exceeded the amount owed.  (JA 10.)  On 
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appeal, they do not contest the Tax Court’s determination that, as a 

matter of fact, they did not reach an installment agreement with 

Appeals.  Instead, their overarching contention is that they were 

entitled to more consideration than they received before the hearing 

was concluded and the notice of determination was issued.  We 

disagree.   

While they enjoyed a stay of levy under § 6330(e), taxpayers 

received extensive consideration from the Appeals Office over a period 

of well over two years.  They filed their requests for a joint CDP hearing 

in November, 2008.  (JA 20-24.)  Their attorney was accorded a 

conference with a Settlement Officer regarding an offer-in-compromise 

in October, 2009.  (JA 99.)  That offer was rejected in April, 2010.  (JA 

100.)  The Settlement Officer and taxpayers’ attorney then had several 

discussions regarding an installment agreement that culminated in a 

face-to-face hearing between the Settlement Officer, taxpayers and 

their attorney on June 28, 2010.  (JA 100.)  It was only after the parties 

failed to reach agreement on an alternative to collection that Appeals 

closed the case and sent taxpayers a notice of determination in July, 

2010.  (JA 102.)  
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 As the Tax Court correctly observed, “[a]n Appeals officer is not 

obligated to negotiate indefinitely or wait any specific time before 

issuing a notice of determination.”  (JA 165.)  Notably, the Treasury 

Regulations provide that Appeals is to conduct a CDP hearing “as 

expeditiously as possible under the circumstances.”  Treas. Reg. 

§301.6330-1(e)(3), Q&A E9.  Moreover, although taxpayers received 

extensive consideration here over a lengthy period of time, Appeals “has 

no binding duty to negotiate with a taxpayer before rejecting the 

taxpayer’s offer-in-compromise.”  Kreit Mechanical Associates, Inc. v. 

Commissioner, 137 T.C. 123, 134 (2011); see Keller v. Commissioner, 568 

F.3d 710, 719 (9th Cir. 2009); Fargo v. Commissioner, 447 F.3d 706, 713 

(9th Cir. 2006).  When no agreement on a collection alternative was 

timely reached, there was no abuse of discretion in concluding the 

hearing.   

 Taxpayers renew on appeal (Br. 52-54) the contention, raised for 

the first time in their motion for reconsideration, that the Appeals 

Office violated its own policy in linking an offer to concede the penalties 

with entering into an installment agreement.  To begin with, by failing 

to raise this until after the Tax Court decided the case, taxpayers 
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waived the issue.  But the contention lacks merit in any event.  

Taxpayers rely on provisions of the Internal Revenue Manual (I.R.M.), 

advising that penalties are not to be “traded” (I.R.M. 8.6.4.1.2(6) 

(Oct.  26, 2007)) or used as “a bargaining point” in resolving other issues 

(I.R.M. 1.2.20.1.1(9) (June 29, 2004)).  It is well settled, however, that 

the Internal Revenue Manual is directory and not mandatory and lacks 

the force of law.  It confers no rights upon taxpayers.  Marks v. 

Commissioner, 947 F.2d 983, 986 n.1 (D.C. Cir. 1991); see also Boulez v. 

Commissioner, 810 F.2d 209, 215 n.48 (D.C. Cir. 1987) (same, as to 

Statement of Procedural Rules, 26 C.F.R. Part 601).  Taxpayers 

misplace their reliance (Br. 53 n.11) upon Samuel v. Commissioner, T.C. 

Memo. 2007-312, 2007 WL 2990112 at *9.  In Brombach v. 

Commissioner, T.C. Memo. 2012-265, 2012 WL 4009431 at *10 n.10, the 

Tax Court noted that the parties in Samuel had not brought to the 

court’s attention “the numerous cases holding the IRM not to have the 

force of law,” which, among other considerations, “would seem to have 

drained Samuel of its vitality.”   

Finally, any error on the part of Appeals in this regard was 

harmless.  Since the determination of Appeals was that taxpayers were 
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liable for the penalties, from its point of view, they would merely have 

received a windfall if the penalties had been conceded in connection 

with an installment agreement.  In any event, because taxpayers had 

not had a prior opportunity to challenge the penalties, they were 

accorded de novo review of the penalties in the Tax Court, which made 

its finding on the basis of that de novo proceeding.    
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II 

The Tax Court correctly determined that taxpayers 
are liable for the addition to tax for late payment 
because they failed to meet their burden of proving 
that their failure to pay was due to reasonable cause 
and not willful neglect 

Standard of review 

As taxpayers agree (Br. 15, 48), the Tax Court’s de novo 

determination whether an addition to tax applies is reviewed for clear 

error.  E.g., Del Commercial Properties, Inc. v. Commissioner, 251 F.3d 

210, 213 (D.C. Cir. 2001). 

___________________ 

Section 6651(a)(2) of the Internal Revenue Code imposes an 

addition to tax for failure to pay tax when due, “unless it is shown that 

such failure is due to reasonable cause and not due to willful neglect.”  

The Tax Court found (JA 167) that the Commissioner met his burden of 

production (see I.R.C. §7491(c)) with respect to this addition to tax, and 

taxpayers do not contest that conclusion.  The Tax Court further found 

(JA 168) that taxpayers failed to meet their burden of proving that their 

failure to pay was due to reasonable cause — a burden the Supreme 

Court has described as “heavy.”  United States v. Boyle, 469 U.S. 241, 
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245 (1985).  Although taxpayers assign error to this determination (Br. 

48-54), the Tax Court’s finding is well founded and should be affirmed.   

Treas. Reg. § 301.6651-1(c)(1) (26 C.F.R.) provides that “a 

taxpayer who wishes to avoid the addition to the tax for failure to . . . 

pay tax must make an affirmative showing of all facts alleged as a 

reasonable cause for his failure to . . . pay such tax on time in the form 

of a written statement containing a declaration that it is made under 

penalties of perjury.”  Taxpayers failed to satisfy this requirement.  Not 

only did they not testify below, but they failed to introduce so much as a 

sworn statement.  The statement in the administrative record (JA 85-

86) upon which they now rely (Br. 51-52) does not purport to be made 

under penalties of perjury.  Moreover, as taxpayers admit (Br. 48), the 

Tax Court in a CDP case reviews the applicability of additions to tax de 

novo.  See Montgomery v. Commissioner, 122 T.C. 1, 8-9 (2004).  Yet 

they elected not to testify or introduce evidence on this topic outside of 

the administrative record.  Under these circumstances, the Tax Court’s 

finding that taxpayers failed to meet their burden of proof can hardly be 

considered clearly erroneous.   
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Even if taxpayers could surmount their failure to satisfy this 

fundamental evidentiary requirement, and the truth of unsworn claims 

were to be assumed, taxpayers’ narrative still falls short of supporting 

the conclusion that they “made reasonable efforts to conserve sufficient 

assets in marketable form to satisfy [their] tax liability,” as is required 

by Treas. Reg. § 301.6651-1(c)(1).  Taxpayers chose to make early 

withdrawals from their retirement accounts to pay a criminal defense 

attorney for themselves and their adult son, a stockbroker.  To keep 

their son out of jail, they also chose to encumber their home with a 

million-dollar bond, making it impossible for them to borrow against the 

home to pay their tax liability.  (JA 85-86.)  Yet they did not withdraw 

additional funds from the retirement accounts or otherwise maintain 

sufficient assets in marketable form to pay the taxes they should have 

known would fall due.  Taxpayers’ desire not to withdraw additional 

funds from their retirement accounts (Br. 51), simply did not relieve 

them of the obligation to pay the tax when it was due. 

Nor was the Tax Court required to find that taxpayers faced an 

“[u]ndue hardship” within the meaning of the regulation.  See Treas. 

Reg. § 301.6651-1(c)(1).  “Undue hardship” means “substantial financial 
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loss, for example, loss due to the sale of property at a sacrifice price.”  

Treas. Reg. § 1.6161-1(b).  By their own admission (JA 85), taxpayers 

made voluntary withdrawals from retirement accounts, without 

withdrawing sufficient funds to pay the tax on those withdrawals.  

Paying their attorney can scarcely be deemed more worthy than paying 

the government.  At all events, consciously choosing to pay other 

creditors and not the federal government is the very definition of 

“willful neglect.”  Boyle, 469 U.S. at 245 (“the term ‘willful neglect’ may 

be read as meaning a conscious, intentional failure or reckless 

indifference”); Orient Investment & Finance Co. v. Commissioner, 166 

F.2d 601, 602 (D.C. Cir. 1948) (defining “willful neglect” as “an 

intentional or designed failure” (internal quotation marks omitted)). 

Insofar as taxpayers contend (Br. 52-54) that they are entitled to 

remission of the penalty on account of an abuse of discretion on the part 

of Appeals in handling the additions to tax, their position lacks merit.  

As taxpayers admit (Br. 48), the penalty was reviewable de novo by the 

Tax Court, and the Tax Court made its finding on that basis.  The 

actions and opinions of various employees of Appeals did not enter into 

the court’s determination.    
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III 

The Tax Court correctly denied taxpayers’ motion for 
vacatur challenging the President’s power to remove 
Tax Court judges, because they waived the issue, 
because they lack standing to raise it, and because the 
removal power is constitutional  

Standard of review 

The Tax Court’s denial of a motion to vacate is reviewed for an 

abuse of discretion.  Stickler v. Commissioner, 464 F.2d 368 (3d Cir. 

1972).  The Commissioner agrees with taxpayers (Br. 15) that this 

Court reviews issues of constitutional law de novo. 

________________________ 

In seeking vacatur of the Tax Court’s decision, taxpayers 

contended, for the first time, that the entire proceeding in that court 

was tainted by a violation of the separation-of-powers doctrine.  In 

particular, they assailed the provision in § 7443(f) of the Code that 

allows the President to remove a Tax Court judge for cause as 

unconstitutional.   

Taxpayers’ challenge to the Presidential removal power is 

predicated upon the notion that the Tax Court does not exercise 

Executive power.  According to them, the Executive power that was 

once exercised by the Board of Tax Appeals, see Old Colony Trust Co. v. 
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Commissioner, 279 U.S. 716, 725 (1929) (Taft, C.J.), was transmuted, 

somewhere along the line, into an exercise of Judicial power by the Tax 

Court, at least as reconstituted in 1969 (described infra).  At all events, 

taxpayers are confident that “whether or not the Tax Court currently 

exercises the judicial power or is an Article I legislative court, it is 

certainly not a part of the Executive Branch anymore.”  (Br. 34.)  

Because the President heads the Executive Branch, taxpayers conclude 

that his power to remove Tax Court judges violates a prohibition on 

“interbranch removal” that they derive (Br. 28) from Bowsher v. Synar, 

478 U.S. 714 (1986).   

The President, to be sure, is the Head of the Executive Branch.  

But as we demonstrate in Part C, infra, the rest of taxpayers’ argument 

is wrong.  To begin with, the Tax Court may still be seen as exercising 

essentially Executive power.  And although it may also be considered to 

exercise quasi-judicial power as an Article I court, if Congress could 

constitutionally establish the court as an independent forum, it surely 

could confer upon on the President the limited removal power set forth 

in § 7443(f).   
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In any event, there are two hurdles to this Court’s consideration of 

the merits.  First, as is explained in Part A, infra, taxpayers waived any 

challenge by their unexcused failure to raise it before the Tax Court 

decided the case.  Further, as we demonstrate in Part B, infra, by 

petitioning the Tax Court in the first place, taxpayers waived their 

separation-of-powers argument in a manner that deprived them of 

standing.   

A. Taxpayers waived any challenge to the removal 
power by failing to raise it before the Tax Court 
decided the case  

Taxpayers’ separation-of-powers challenge to the President’s 

power to remove a Tax Court judge is a purely legal argument that they 

could have raised earlier in the proceeding, but chose not to.  The Tax 

Court pointed out that taxpayers could have raised the argument 

earlier, before it made its ruling, and that they offered no explanation 

regarding why they did not.  Accordingly, the court declined to address 

the issue.  (JA 175.)   

It is well settled that the Tax Court does not abuse its discretion 

when it denies a motion to vacate based upon a new argument that 

could have been raised earlier, but was not.  For that reason alone, the 
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Tax Court did not abuse its discretion in denying the motion to vacate.  

Cerand & Co., Inc. v. Commissioner, 254 F.3d 258, 260 (D.C. Cir. 2001).  

Indeed, strategic discovery of reversible error after losing on the merits 

is generally disapproved.  Cf. Stern v. Marshall, 131 S.Ct. 2594, 2608 

(2011) (disapproving the practice of “a litigant . . . ‘sandbagging’ the 

court — remaining silent about his objection and belatedly raising the 

error only if the case does not conclude in his favor”) (quotation 

omitted)); Glidden Co. v. Zdanok, 370 U.S. 530, 535 (1962) 

(discouraging such behavior is “obviously sound policy”).   

Although the courts may disregard such considerations in order to 

reach arguments based on “nonfrivolous constitutional grounds,” 

Glidden at 536, doing so is discretionary.  To be sure, in Freytag v. 

Commissioner, upon which taxpayers rely (Br. 22), the Supreme Court 

reached a belatedly raised Appointments Clause challenge to the ability 

of Special Trial Judges to sit when appointed by the Tax Court’s Chief 

Judge.  501 U.S. 868, 879 (1991).7  In contrast, here, the separation-of-

                                      
7  Contrary to taxpayers’ account (Br. 12, 22), the Appointments 

Clause issue in Freytag was raised in the Fifth Circuit, which 
determined that the taxpayers had waived it by their litigation conduct.  

(continued…) 
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powers challenge taxpayers are belatedly attempting to raise is of a 

type that has been repeatedly rejected.  Nash Miami Motors, Inc. v. 

Commissioner, 358 F.2d 636, 638 (5th Cir. 1966) (exercise of judicial 

power by Tax Court judges within Executive Branch did not run afoul of 

the separation-of-powers doctrine); Burns, Stix Friedman & Co. v. 

Commissioner, 57 T.C. 392 (1971) (reconstitution of Tax Court as 

Article I court did not violate Article III); Parker v. Commissioner, 724 

F.2d 469, 472 (5th Cir. 1984) (rejecting Article III challenge to term 

limitations of Tax Court judges under § 7443(e)). 

B. Taxpayers lack standing to maintain a challenge to 
the removal power 

Even if this Court were willing to absolve taxpayers’ failure to 

raise the matter, they lack standing to challenge the removal power.  By 

way of introduction, it is necessary to understand the functions 

performed by a Tax Court judge — his role in matters bearing upon 

assessment and collection — and the place of those actions in the 

                                                                                                                        
(…continued) 
See Freytag v. Commissioner, 904 F.2d 1011, 1015 n.9 (5th Cir. 1990), 
aff’d on other grounds, 501 U.S. 868 (1991). 
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constitutional scheme.  To provide the necessary context, some 

explanation is in order.  

1. Tax assessment and collection and the 
separation of powers 

The Tax Court judge whose office is challenged by taxpayers here 

has two principal responsibilities corresponding to the two major phases 

of tax administration:  assessment and collection.  A tax assessment “is 

‘essentially a bookkeeping notation,’ recording a taxpayer’s liability.”  

Kim v. United States, 632 F.3d 713, 716 (D.C. Cir. 2011) (quotation 

omitted).  The assessment “serves as a ‘trigger’” for the government’s 

“efforts . . . to collect outstanding taxes.”  Id.   

The Secretary of the Treasury is responsible for the assessment 

and collection of taxes.  I.R.C. §§ 6201(a), 6301.  The Tax Court, 

however, has jurisdiction redetermine de novo a deficiency in income, 

estate, gift and certain excise taxes determined by the Commissioner 

before such a deficiency may be assessed.  See I.R.C. §§ 6211 et seq..  

This is the Tax Court’s “deficiency” jurisdiction (described in more 

detail in Part 2.b, infra).  As we already explained, the Tax Court also 

has jurisdiction to review the determination of the IRS Office of Appeals 

regarding lien filings and levies.  See I.R.C. §§ 6320, 6330.  This is the 
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Tax Court’s collection-due-process, or CDP, jurisdiction.  The Tax 

Court’s CDP jurisdiction was created in 1998.  See RRA 98, supra.  Its 

deficiency jurisdiction (through its predecessor, the Board of Tax 

Appeals) dates from 1924.  Revenue Act of 1924, § 900, 43 Stat. 336-

338.8   

The responsibility for assessing and collecting debts owed to the 

United States has rested with the Secretary of the Treasury since the 

establishment of that office in 1789.  Act of Sept. 2, 1789, c. 12, §§ 1, 3, 

5, 1 Stat. 65, 66.  The procedures for tax assessment and collection 

assigned by the First Congress to the Treasury Department were not 

invented by that Congress.  Rather, they were adopted from the 

familiar procedures of English law and the laws of the States under the 

Articles of Confederation.  See Murray’s Lessee v. Hoboken Land & 

Improv. Co., 59 U.S. 272, 277-280 (1856) (tracing tax procedure from 

the English Court of the Exchequer, to the States under the Articles of 

                                      
8   Congress has granted the Tax Court jurisdiction over several 

other types of matters, such as its jurisdiction to review an 
organization’s initial or continuing status as exempt from tax.  See 
I.R.C. § 7428.  It is not necessary to catalog those other jurisdictional 
grants here.   
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Confederation, and to the Federal Government in the early years of this 

Republic).  See also Bull v. United States, 295 U.S. 247, 259 (1935) 

(summary tax collection procedures date to “[t]ime out of mind”).  The 

traditional procedures of tax assessment and collection, in other words, 

predate the idea of the separation of powers. 

Taxpayers here are not the first who, finding themselves subject 

to the Treasury Department’s summary powers to collect tax, have 

challenged some aspect of those procedures as violating the separation 

of powers.  In the keystone case Murray’s Lessee, 59 U.S. at 280, the 

Supreme Court rejected those arguments.  After surveying the history 

of English and American law on this point, the Court concluded that 

even though such summary executive proceedings diverged from the 

general rule that “‘due process of law’ . . . implies and includes . . . 

regular allegations, opportunity to answer, and a trial according to 

some settled course of judicial proceedings,” the long history of these 

proceedings, and their regular use at the time of ratification, meant 

that they constituted “due process,” within the meaning of the Fifth 

Amendment, “unless there exists in the constitution some other 
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provision which restrains congress from authorizing such proceedings.”  

Id. at 280.   

That conclusion brought the Court to the question whether such 

summary proceedings were consistent with the constitutional 

separation of powers.  59 U.S. at 280.  The assignment of this duty to 

the Executive Branch, the Court concluded, was constitutional.  

Although “the auditing of . . . accounts . . . may be, in an enlarged sense, 

a judicial act,” id., that fact alone did not mean that the function must 

be submitted to the Article III Judiciary.  After all, “[s]o are all those 

administrative duties the performance of which involves an inquiry into 

the existence of facts and the application to them of rules of law.”  Id.  

Accordingly, the court held, such administrative duties did not rise to 

the level of a “judicial controversy” within the meaning of Article III.  

Id. at 281.   

To distinguish those matters which must be Judicial in the 

constitutional sense from those that are merely judicial in the “enlarged 

sense,” and accordingly may be decided by the Executive Branch, the 

Court in Murray’s Lessee for the first time described the category of 

“public rights” — “matters . . . which may be presented in such form 
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that the judicial power is capable of acting on them, and which are 

susceptible of judicial determination, but which congress may or may 

not bring within the cognizance of the courts of the United States, as it 

may deem proper.”  59 U.S. at 284.  Cf. Stern, 131 S.Ct. at 2610 

(defining public rights as “‘matters arising between’ individuals and the 

Government ‘in connection with the performance of the constitutional 

functions of the executive or legislative departments . . . that 

historically could have been determined exclusively by those’ branches” 

and confirming that “[t]here [is] a category of cases involving ‘public 

rights’ that Congress [may] constitutionally assign to ‘legislative’ courts 

for resolution”) (quotation omitted). 

The holding of Murray’s Lessee, that Congress may choose to 

consign to the Executive Branch the prepayment determination of 

certain taxes owed, as well as decisions concerning the collection of 

those amounts, has been repeatedly confirmed.  E.g., Cheatham v. 

United States, 92 U.S. 85, 89 (1875) (“If there existed in the courts, 

State or National, any general power of impeding or controlling the 

collection of taxes, or relieving the hardship incident to taxation, the 

very existence of the government might be placed in the power of a 
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hostile judiciary”); Phillips v. Commissioner, 283 U.S. 589, 595-597 

(1931) (collecting cases, confirming that the holding of Murray’s Lessee 

applies to individual taxpayers, and stating that “[t]he right of the 

United States to collect its internal revenue by summary administrative 

proceedings has long been settled.  Where, as here, adequate 

opportunity is afforded for a later judicial determination of the legal 

rights, summary proceedings to secure prompt performance of 

pecuniary obligations to the government have been consistently 

sustained.”) (footnote omitted); Bull v. United States, 295 U.S. 247, 259-

260 (1935) (“[T]axes are the lifeblood of government, and their prompt 

and certain availability an imperious need.  Time out of mind, 

therefore, the sovereign has resorted to more drastic means of 

collection.”); G.M. Leasing Corp. v. United States, 429 U.S. 338, 352 

n.18 (1977) (collecting cases) (“The rationale underlying these decisions, 

of course, is that the very existence of government depends upon the 

prompt collection of the revenues.”).  This rule also supports the 

statutory prohibition on suits seeking injunctive or declaratory relief 

against the assessment or collection of federal taxes (the Anti-

Injunction Act (AIA), I.R.C. § 7421(a), and the tax exception to the 
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Declaratory Judgment Act, 28 U.S.C. §§ 2201 et seq.).  See generally Bob 

Jones University v. Simon, 416 U.S. 725, 731 (1974).   

2. The Tax Court 

a. Organization 

Against the backdrop of Murray’s Lessee, and the prohibitions on 

prepayment suits, Congress created the Tax Court (originally the Board 

of Tax Appeals) to “provide taxpayers an opportunity to secure an 

independent review of the Commissioner of Internal Revenue’s 

determination of additional income and estate taxes . . . in advance of 

their paying the tax found by the Commissioner to be due.”  Old Colony, 

279 U.S. at 721) (emphasis added).  Tax Court judges are appointed by 

the President, and confirmed by the Senate, “solely on the grounds of 

fitness to perform the duties of the office,” I.R.C. § 7443(b); they serve 

15-year terms, I.R.C. § 7443(e); their decisions are reviewable by the 

Courts of Appeals, I.R.C. § 7482(a), and the Supreme Court, 28 U.S.C. 

§ 1254; and they “may be removed by the President, after notice and 

opportunity for public hearing, for inefficiency, neglect of duty, or 

malfeasance in office, but for no other cause,” I.R.C. § 7443(f).   
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b. Assessment-related “deficiency jurisdiction” 

Under § 6201(a) of the Internal Revenue Code, the Secretary “is 

authorized and required to make the . . . assessments of all taxes  . . 

imposed by this title.”  In order to give taxpayers access to the Tax 

Court prior to payment, Congress provided that, before he assesses any 

deficiency in tax, the Commissioner must issue a “notice of deficiency.”  

I.R.C. § 6212(a).  A “deficiency” is the generally difference between the 

amount reported by a taxpayer on his return and the amount of tax that 

is owed.  I.R.C. § 6211.  There is no need for the Commissioner to issue 

a notice of deficiency in order to assess a tax shown as due by the 

taxpayer on his return, as well as additions to tax (such as those under 

§§ 6651(a) and 6654) and interest under § 6601 that are attributable to 

a self-reported tax.9  E.g, Meyer v. Commissioner, 97 T.C. 555, 560 

(1991); see I.R.C. § 6665(b).   

Upon the timely filing of petition, the Tax Court has jurisdiction to 

make a de novo determination of the tax and any additions to tax shown 

in the notice of deficiency, as well as to determine that these amounts 
                                      

9   That is what happened here.  In the language of tax law, the 
amount reported but not paid by taxpayers is not a deficiency, but an 
“underpayment.” 
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are greater than asserted by the Commissioner.  I.R.C. §§ 6213(a), 6214.  

The Tax Court’s decisions are reviewed on the same basis as the 

decisions of a district court tried without a jury.  I.R.C. § 7482(a)(1).  

Once the Tax Court’s decision becomes final, the Commissioner is 

constrained to assess the amount determined by the Tax Court.  I.R.C. 

§ 6215(a). 

c. Collection-related “CDP jurisdiction” 

The Tax Court’s jurisdiction to review determinations of the IRS 

Office of Appeals in CDP cases has already been described in detail.  See 

Argument I.A, supra.   

d. Decision here 

Because this case involves a tax reported by taxpayers as due, and 

additions and interest attributable to that self-reported tax liability, no 

notice of deficiency was issued here.  Consequently, unlike the 

taxpayers in Old Colony and Freytag, taxpayers did not invoke the Tax 

Court’s deficiency jurisdiction.  Instead, they invoked the court’s 

relatively new CDP jurisdiction to review the determination of Appeals.  

Reviewing for an abuse of discretion, the Tax Court upheld the levy.  On 

trial de novo, the court sustained the penalty for failure to timely pay 

tax. 
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3. Taxpayers have waived any challenge to the 
President’s power to remove Tax Court judges 

a. Taxpayers waived their separation-of-
powers argument by petitioning the Tax 
Court 

Unfortunately for taxpayers, they waived their separation-of-

powers argument by petitioning the Tax Court in the first place.  As we 

have already explained, there is no constitutional right to a hearing 

before payment of taxes.  The requirements of due process are satisfied 

by the taxpayer’s right to sue for a refund of tax paid in a district court.  

Phillips, 283 U.S. at 596-597; Murray’s Lessee, 59 U.S. at 282; see I.R.C. 

§ 7422; 28 U.S.C. § 1346(a)(1).  Moreover, the amount due is a matter of 

public right, within the meaning of Murray’s Lessee, that Congress may 

properly consign to the Executive Branch.  Ex parte Bakelite Corp., 279 

U.S. 438, 452 (1929).  Congressional authorization for suit in such 

circumstances constitutes a conditional waiver of sovereign immunity.  

Murray’s Lessee, 59 U.S. at 283.   

Because “[t]he government . . . can declare in what court it may be 

sued, and prescribe the forms of pleading and the rules of practice to be 

observed in such suits,” the Supreme Court has held that a plaintiff 

who sues the Government in the Court of Claims waives his right to a 
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jury trial on a counterclaim brought by the Government.  McElrath v. 

United States, 102 U.S. 426, 440 (1880).  If a claimant sues the 

government, in other words, “he must do so subject to the conditions 

annexed by the government to the exercise of the privilege.”  Id.  See 

also Maryland Cas. Co. v. United States, 141 F. Supp. 900 (Ct. Cl. 1956) 

(following McElrath); United States v. Rush, 804 F.2d 645, 647 (Fed. 

Cir. 1986) (following Maryland Cas. Co.).  This principle supports the 

very existence of Article I tribunals.  As the Court explained in 

approving the Court of Customs Appeals, “Congress may attach to its 

consent such conditions as it deems proper, even to requiring that the 

suits be brought in a legislative court specially created to consider 

them.”  Ex parte Bakelite Corp., 279 U.S. at 452 (relying on McElrath).   

The rule of McElrath has repeatedly been applied to the Tax 

Court.  Statland v. United States, 178 F.3d 465, 472 (7th Cir. 1999); 

United States v. Gunc, 435 F.2d 465, 467 (8th Cir. 1970); Olshausen v. 

Commissioner, 273 F.2d 23, 27 (9th Cir. 1959).  The Fifth Circuit has 

reached the same conclusion while ostensibly declining to apply this 

rule.  Nash Miami Motors, 358 F.2d at 637 (declining to consider the 

issue waived, “[s]ince it is possible that the only way that the Tax 
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Court’s constitutionality can be questioned is to first invoke its 

jurisdiction,” but then upholding the Tax Court’s constitutionality 

because the prepayment determination of tax liability is a matter of 

public rights).10   

As the Ninth Circuit emphasized in Olshausen, this consequence 

flows from the elective nature of Tax Court litigation.  Because the 

taxpayer had “taken advantage of the deficiency notice procedure by 

filing a petition in the Tax Court without paying the tax first,” any 

“deprivation was due to his own act.  If he desired a jury trial, he should 

have paid the tax first and then sued for a refund in the district court.”  

Olshausen, 273 F.2d at 27.  So, too, here, if taxpayers preferred a purely 

executive determination, they should have accepted the Commissioner’s 

final administrative determination.  If they preferred a purely judicial 

determination, they should have paid the tax first and then sued for a 

refund in district court.   

                                      
10   This is not a situation where no one would ever have power to 

challenge § 7443(f).  A Tax Court judge removed by the President could 
do so.   
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Recognizing this problem, taxpayers argue (Br. 18-19) that a 

postpayment refund suit would not give them an opportunity to argue 

for an installment agreement or other forms of administrative relief 

from collection.  That is true.  But taxpayers have no constitutional 

right to pay their tax in installments or to see their tax liability reduced 

on account of their health or ability to pay.  Such decisions are largely 

matters of administrative grace.  I.R.C. §§ 6159, 7122.  And although 

the CDP provisions provide for judicial review of some such 

determinations, they may be disturbed only for an abuse of discretion.  

As the Supreme Court held in Murray’s Lessee, 59 U.S. at 282, and as 

the courts consistently have held, taxpayers have no constitutional 

right to judicial review of prepayment tax collection decisions.  In 

making administrative CDP determinations reviewable, for abuse of 

discretion, in the Tax Court, Congress chose to provide a forum for 

judicial review.  But taxpayers elect that forum “subject to the 

conditions annexed by the government to the exercise of the privilege.”  

McElrath v. United States, 102 U.S. at 440.   
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b. Put differently, taxpayers lack standing to 
raise their separation-of-powers argument 
because, whichever power the Tax Court 
exercises, this Court can provide no remedy 

The McElrath waiver rule grows out of the problem of standing, in 

the particular context of suits that, like this one, concern matters of 

public rights and are brought against the government in a special forum 

created by Congress for that purpose.  Standing requires a concrete and 

particularized injury, fairly traceable to the challenged conduct, that is 

likely to be redressed by a favorable decision.  Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560-561 (1992).  This Court has held that an 

appellant need not show injury to raise a structural constitutional 

claim.  Such cases call for “‘automatic reversal.’”  Landry v. FDIC, 204 

F.3d 1125, 1131 (D.C. Cir. 2000) (quotation omitted).  Even a policy of 

automatic reversal, however, establishes standing only if the automatic 

reversal conceivably might do the appellant some good.   

In many cases, of course, reversal might well do some good.  In 

Freytag, for example, if the Court had accepted the taxpayers’ argument  

that the appointment of Special Trial Judges by the Chief Judge of the 

Tax Court (see I.R.C. § 7443A) violated the Appointments Clause, their 

underlying claims could have been heard, on remand, by a regular Tax 
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Court judge.  Similarly, in Glidden, a remand would have permitted 

reargument in the Second Circuit.  If a person appeals from the adverse 

result of a proceeding initiated by the Government, as in Landry, a 

conclusion that the entire process was invalid would constitute a 

remedy.  But if the decision potentially to be reversed (i) resolved a 

proceeding brought by the appellant against the Government, (ii) in an 

Article I tribunal designed by Congress to hear a matter of public rights 

that otherwise would be barred by sovereign immunity, and (iii) the 

argument raised on appeal would lead to the conclusion that decisions 

issued by that tribunal were nullities, then even an automatic reversal 

cannot possibly help the appellant.  If he succeeds in his constitutional 

argument, he will have no place left to bring his underlying claim.  That 

is the case here. 

The Tax Court may not exercise the Legislative Power of the 

United States within the meaning of Article I.  To be sure, Congress 

could perform at least some of the Tax Court’s functions by enacting 

private bills in response to the petitions of individual taxpayers.  It 

could even establish an auxiliary body within the Legislative Branch to 

advise it regarding those bills.  But to become anything other than 
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advisory, the decision of that body would need to be passed into law in 

accord with bicameralism and presentment, as Article I requires.  

Metro. Washington Airports Auth. v. Citizens for the Abatement of 

Aircraft Noise, 501 U.S. 252, 274 (1991); INS v. Chadha, 462 U.S. 919, 

951 (1983)).  See Gordon v. United States, 117 U.S. 697, 699 (1864) 

(Justice Taney’s unpublished memorandum) (refusing to review a 

decision of the Claims Court when it operated in such a fashion).  A 

holding that the Tax Court exercises Legislative Power therefore would 

leave taxpayers with no remedy.11 

Similarly, the Tax Court may not exercise the Judicial Power of 

the United States within the meaning of Article III.  In Stern, the 

Supreme Court held that a court whose “judges . . . enjoy neither tenure 

during good behavior nor salary protection” may not “exercise[ ] the 

judicial power of the United States,” notwithstanding statutory 

authorization, because that court “lack[s] constitutional authority” to 

exercise that power.  131 S.Ct. at 2601.  Stern concerned a bankruptcy 

                                      
11 Indeed, because it would also hold invalid the portion of the Tax 

Court decision in their favor, such a result would leave taxpayers worse 
off than if they had not taken this appeal. 
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judge, not a Tax Court judge, but on the relevant points, there is no 

basis for distinguishing them.  Bankruptcy judges serve 14-year terms, 

28 U.S.C. § 152(a)(1), while Tax Court judges serve 15-year terms, 

I.R.C. § 7443(e).  Unlike an Article III judge, neither has lifetime tenure 

during good behavior.  28 U.S.C. § 152(e) (removal for incompetence, 

misconduct, neglect of duty or physical or mental disability); I.R.C. 

§7443(f) (removal only for inefficiency, neglect of duty, or malfeasance 

in office).  If a bankruptcy judge cannot exercise the Judicial Power of 

the United States within the meaning of Article III, then a Tax Court 

judge cannot exercise that power either.  A holding that the Tax Court 

exercises Judicial Power therefore would leave taxpayers with no 

remedy. 

If the Tax Court exercises the Executive Power of the United 

States within the meaning of Article II, that forum is not 

constitutionally infirm.  But in that case, of course, taxpayers’ 

separation-of-powers argument fails.  Whatever power the Tax Court 

exercises, then, taxpayers cannot prevail.  If the Tax Court exercises the 

Executive Power, there can be no separation-of-powers objection to the 

President’s ability to remove Tax Court judges.  If taxpayers are correct 
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that the Tax Court (purports to) exercise the Legislative or Judicial 

Power, then Tax Court decisions are legal nullities.  Remand, however 

automatic, to a tribunal incapable of rendering a valid decision would 

be futile.  In the terms of Lujan, that absence of a remedy deprives 

taxpayers of standing to raise this argument.  In the terms of McElrath, 

taxpayers waived this argument when they petitioned the Tax Court.   

C. The Constitution permits the President to remove Tax 
Court judges  

1. The separation-of-powers doctrine is not 
inconsistent with the President’s power to 
remove Tax Court judges  

If the Tax Court exercises only Executive Power, then no 

separation-of-powers issue even arises.  The President has broad power 

to remove Executive Branch officers, derived from his constitutional 

responsibility to “take Care that the Laws be faithfully executed.”  See 

Free Enterprise Fund v. Public Co. Accounting Oversight Bd., 130 S.Ct. 

3138, 3146 (2010) (quoting Art. II, § 3).  See also Myers v. United States, 

272 U.S. 52 (1926) (Taft, C.J.).  And taxpayers have not shown that the 

Tax Court exercises Legislative or Judicial Power within the meaning of 

Articles I or III.   

USCA Case #13-1090      Document #1458368            Filed: 09/26/2013      Page 71 of 98



-59- 

10516102.6 

1.  There is no reason to believe the Tax Court exercises Judicial 

Power or is located in the Judicial Branch.  Tax Court judges are not 

appointed by Article III judges.  I.R.C. § 7443(b); compare 28 U.S.C. 

§ 152(a)(1) (appointment of bankruptcy judges).  They are not 

removable by Article III judges.  I.R.C. § 7443(f); compare 28 U.S.C. 

§§ 152(e) (removal of bankruptcy judges), 176 (removal of the judges of 

the Court of Federal Claims).  And, as discussed above, under Stern, 

they cannot exercise the Judicial Power of the United States within the 

meaning of Article III.   

Similarly, there is no reason to believe the Tax Court exercises 

Legislative Power or is part of the Legislative Branch.  Tax Court 

judges are not appointed by Congress.  Like all Executive-Branch 

Officers, they are merely confirmed by the Senate.  They are not 

removable by Congress, except through impeachment.  But that 

possibility, again, does nothing to distinguish Tax Court judges from 

classical Executive-Branch Officers.  And, as noted above, under 

Chadha, Tax Court judges cannot exercise the Legislative Power of the 

United States within the meaning of Article I.   
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By contrast, it is well settled that the matters decided by the Tax 

Court are matters of public right that properly may be decided by the 

Executive Branch.  Murray’s Lessee, 59 U.S. at 284.  The fact that the 

body determining such matters takes the form of a tribunal is not 

necessarily to the contrary.  Executive power may take “‘judicial’ form” 

while remaining executive power.  City of Arlington, Texas v. FCC, 133 

S.Ct. 1863, 1873 n.4 (2013). (“Agencies . . . conduct adjudications . . . 

and have done so since the beginning of the Republic.  These activities 

take . . . “judicial” form[ ], but they are exercises of — indeed, under our 

constitutional structure they must be exercises of — the ‘executive 

Power’” (quoting Art. II, § 1, cl. 1)).  Cf. id. at 1879 (Roberts, C.J., 

dissenting) (“[w]hat the Court says in footnote 4 of its opinion is good, 

and true”). 

Congress originally established the Tax Court’s predecessor, the 

Board of Tax Appeals, under the Revenue Act of 1924, ch. 234, § 900, 43 

Stat. 253, 336-338, as “an independent agency in the Executive Branch 

of Government.”  To be sure, in 1969, Congress removed the language 

explicitly stating that the Tax Court was an agency in the Executive 

Branch and substituted language that it was a “court of record” 
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established “under Article I.”  I.R.C. § 7441; see Tax Reform Act of 1969, 

Pub. L. No. 91-172, Tit. IX, § 951, 83 Stat. 487, 730.  But even 

assuming, arguendo, that Congress by that action accomplished the 

removal of Tax Court from the Executive Branch, § 7441 itself does not 

purport to transfer the Tax Court to another branch of government.  

Contrast 28 U.S.C. § 991(a) (establishing Sentencing Commission “in 

the judicial branch”).  It simply describes the status of the Tax Court as 

a “court” (it applies law to fact) “of record” (it hears disputes on a 

record) “established under Article I” (most Congressional action is 

pursuant to Article I).  The reference in § 7441 to Article I of the 

Constitution negates any inference that the Tax Court was transferred 

to the Judicial Branch (Article III).   

Nor do any of the other reforms affecting the Tax Court suggest 

such a drastic change.  To the contrary, with the exception of giving the 

Tax Court contempt power, I.R.C. § 7456(c), Congress did nothing to 

change the nature of the Tax Court’s role in reviewing the 

Commissioner’s determinations of tax deficiencies.  See Burns, Stix 

Friedman & Co. v. Commissioner, 57 T.C. 392, 401-402 (1971) (Raum, 

J., concurring).  Indeed, Congress implicitly intended no substantive 
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change in the Tax Court at all, because it continued the incumbent Tax 

Court judges in office by specifically providing that “[t]he United States 

Tax Court established under the amendment made by section 951 is a 

continuation of the Tax Court of the United States as it existed prior to 

the date of enactment of this Act” and that the judges of the prior court 

were to become judges of the continued court upon enactment.  Tax 

Reform Act of 1969, Tit. IX, § 961, 83 Stat. at 735-736.  The Court 

previously has treated a statute renaming an executive “board” as a 

“court,” but leaving its duties and personnel unchanged, as having no 

substantive effect.  Ex parte Bakelite Corp., 279 U.S. at 457 (“Congress 

assumed to make the board a court by changing its name,” but “[t]here 

was no change in powers, duties, or personnel”). 

2.  The Supreme Court’s decision in Freytag v. Commissioner, 501 

U.S. 868 (1991), is not to the contrary.  To be sure, the Court said (id. at 

890-891)— 

The Tax Court exercises judicial, rather than executive, 
legislative, or administrative, power.  It was established by 
Congress to interpret and apply the Internal Revenue Code 
in disputes between taxpayers and the Government.  By 
resolving these disputes, the court exercises a portion of the 
judicial power of the United States. 
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But the Court also explicitly stated that “the judicial power of the 

United States is not limited to the judicial power defined under Article 

III.”  Freytag, 501 U.S. at 889 (describing American Ins. Co. v. Canter, 1 

Pet. 511, 546 (1828)).  By the terms of the opinion itself, then, the 

phrase “judicial power,” in Freytag, means “judicial” in the “enlarged 

sense” of “involv[ing] an inquiry into the existence of facts and the 

application to them of rules of law,” Murray’s Lessee, 59 U.S. at 280, at 

least when that inquiry is conducted with the formality of a court.  

Freytag, 501 U.S. at 891 (citing the Tax Court’s procedures).  Cf. id. at 

908 (Scalia, J., concurring) (“‘The judicial power,’ as the Court uses it, 

bears no resemblance to the constitutional term of art we are all 

familiar with, but means only ‘the power to adjudicate in the manner of 

courts.’  So used, as I shall proceed to explain, the phrase covers an 

infinite variety of individuals exercising executive rather than judicial 

power (in the constitutional sense), and has nothing to do with the 

separation of powers”).   

Ultimately, what the Court held in Freytag was that the phrase 

“Courts of Law” has a different meaning in Article III and in the 

Appointments Clause.  See 501 U.S. at 888; id. at 902 (Scalia, J., 
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concurring).  Similarly, in order for the Tax Court to be constitutional, 

the phrase “judicial power” must be taken to have different meanings in 

Freytag (holding that the Tax Court exercises “judicial power”) and in 

Stern (holding that judges serving terms of years cannot exercise 

“judicial power”).  Although those conclusions may frustrate attempts at 

linguistic precision, they are the natural consequence of two centuries of 

using the word “court” to refer to governmental bodies applying similar 

procedures but having distinct constitutional bases.  See American Ins. 

Co., 1 Pet. at 546 (Marshall, C.J., approving territorial courts).  It is the 

consequence of acknowledging that the word “judicial” has both a 

technical, constitutional meaning and an “enlarged sense” that 

incorporates “all those administrative duties the performance of which 

involves an inquiry into the existence of facts and the application to 

them of rules of law.”  Murray’s Lessee, 59 U.S. at 280.  See also Ex 

parte Bakelite, 279 U.S. at 460 (statutory phrase “courts of the United 

States” includes Article I courts); McAllister v. United States, 141 U.S. 

174, 184-185 (1891) (same statutory phrase excludes Article I courts); 

see also Murray’s Lessee, 59 U.S. at 282 (“it would be an unwarrantable 

assumption to conclude that, because the accounts of receivers of 
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revenue were settled in what was denominated the court of exchequer, 

they were judicial controversies between the king and his subjects, 

according to the ordinary course of the common law or equity” 

(emphasis added)).   

3.  At all events, the complete elimination of the President’s power 

to remove Tax Court judges is not demanded by the separation-of-

powers doctrine.  Taxpayers misread Bowsher v. Synar, 478 U.S. 714 

(1986), when they assert (Br. 28) that that case established a general 

prohibition on “interbranch removal.”  To the contrary, the Court has 

explained that “[n]othing in Bowsher . . . suggests that one Branch may 

never exercise removal power, however limited, over members of 

another branch.”  Mistretta, 488 U.S. at 411 n.35 (1989).  As the Court 

in Mistretta indicated, id., Bowsher applied the rule that the Congress 

may exercise its powers only in accord with the “single, finely wrought 

and exhaustively considered, procedure” specified in Article I, Chadha, 

462 U.S. at 951, and concluded that Congress may not retain for itself 

the power to remove an Executive Branch officer, except through the 

constitutional process of impeachment.  See Bowsher, 478 U.S. at 726-
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727 (relying on Chadha).  Cf. Myers, 272 U.S. 52 (the Senate may not 

act outside the procedures specified in Article I). 

2. The judicial character of the Tax Court is not 
inconsistent with the President’s power to 
remove its judges 

The President’s removal power also extends to officers not 

exercising Executive power, provided their removal is not otherwise 

prohibited by statute or by the Constitution.  McAllister, 141 U.S. 174 

(argued by then-Solicitor General Taft) (approving President 

Cleveland’s removal of a judge on a territorial court); compare Mistretta 

v. United States, 488 U.S. 361, 411 (1989) (noting that the President 

could not by statute be empowered to remove Article III judges) and id. 

at n.35 (“we have already recognized that the President may remove a 

judge who serves on an Article I court” (citing McAllister, supra)).  

Under Humphrey’s Executor v. United States, 295 U.S. 602 (1935), 

“Congress can, under certain circumstances, create independent 

agencies run by principal officers appointed by the President, whom the 

President may not remove at will but only for good cause.”  Free 

Enterprise Fund, 130 S.Ct. at 3146-3147.  When the duties of those 

officers have an “intrinsic judicial character,” however, “a power of 
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removal exists only if Congress may fairly be said to have conferred it.”  

Wiener v. United States, 357 U.S. 349, 355, 353 (1958).   

In other words, if Congress has the power to create an 

independent agency under Article I, as it surely does, it also has the 

power to give the President power to remove officers of such an agency.  

No case has gone beyond Humphrey’s Executor and Wiener to hold, what 

taxpayers argue here, that the Constitution not only permits but in 

some cases demands the complete elimination of the President’s power 

to remove such officers, even where Congress has expressly conferred 

such removal power.  Cf. Free Enterprise Fund, 130 S.Ct. at 3154-3155 

(declining to extend Humphrey’s Executor).  Nor is there any reason to 

extend those cases here. 

As the above discussion of Freytag shows, regardless of whether 

the Tax Court exercises Executive Power within the meaning of Article 

II, because its judges must be impartial and exercise independent 

judgment, it inarguably is “quasi judicial” as that phrase is used in 

Humphrey’s Executor.  Cf. Ex parte Bakelite, 279 U.S. at 458 (describing 

the functions of the Customs Court, formerly the Board of General 
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Appraisers, as “quasi judicial”).  In the language of Wiener, 357 U.S. at 

353, it has an “intrinsic judicial character.”   

Section 7443(f) grants the President power to remove Tax Court 

judges not at will, but only for cause.  No less an authority than James 

Madison considered for-cause Presidential removal power both 

constitutional and appropriate in much the same circumstances.  

Discussing the office of Comptroller (who, under the First Treasury Act, 

performed much the same function as today’s Tax Court judge), 

Madison recognized that tax assessment “partakes strongly of the 

judicial character,” 1 Annals of Cong. 611-612 (Joseph Gales, ed., 1834), 

and argued that the Comptroller therefore should be viewed “in the 

light of an arbitrator between the public and individuals,” id. at 612.  

For this reason, Madison argued, the President’s power to remove the 

Comptroller should be limited:  the Comptroller should “not hold his 

office at the pleasure of the Executive branch.”  Id. at 612.  The rule 

that the President “had Constitutionally a right to remove subordinate 

officers at pleasure,” id. at 614, later known as the “Decision of 1789,” 

Bowsher, 478 U.S. at 723, did not apply here, in Madison’s view, 

because that rule applied only to those purely Executive officers who 
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exist “merely to assist [the President] in the performance of duties, 

which, from the nature of man, he could not execute without them,” 

1 Annals of Cong. 614.  Madison, however, “question[ed] very much 

whether [the President] can or ought to have any interference in the 

settling and adjusting the legal claims of individuals against the United 

States.”  Id.  (We imagine taxpayers would agree.)   

The Court has relied on this discussion in upholding limitations 

imposed by Congress on the President’s power to remove independent 

officers.  Humphrey’s Executor, 295 U.S. at 631.  The discussion does not 

support an extension of that case, however, as proposed by taxpayers, 

because Madison did not propose that the President’s power to remove 

the Comptroller be entirely eliminated.  1 Annals of Cong. 612; see Free 

Enterprise Fund, 130 S.Ct. at 3156 n.6 (emphasizing this point).  

Accordingly, even though the Tax Court exercises quasi-judicial power, 

there is nothing impermissible about the President’s limited power to 

remove Tax Court judges as provided by Congress in I.R.C. § 7443(f). 

D. Taxpayers have received more process than the Fifth 
Amendment requires 

Taxpayers’ final argument (Br. 54-60) is that Appeals procedures 

for conducting CDP hearings do not conform to Fifth Amendment due 
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process requirements.  As we have already explained, however, it has 

been settled for more than 150 years that, because of the existential 

importance of tax collection to the government, the ordinary 

requirements of due process do not apply to prepayment tax disputes.  

In this context, the Fifth Amendment requires only summary 

administrative procedures.  Murray’s Lessee, 59 U.S. at 280.  See also, 

e.g., G.M. Leasing, 429 U.S. at 352 n.18; Bull, 295 U.S. at 259-260; 

Phillips, 283 U.S. at 596-597.  CDP proceedings therefore are not 

constitutionally required.  This result is not inconsistent with the 

balancing approach in Mathews v. Eldridge, 424 U.S. 319, 335 (1976) 

(Br. 54).  Because “taxes are the lifeblood of government, and their 

prompt and certain availability an imperious need,” Bull, 295 U.S. at 

259, the “mere postponement of the judicial enquiry,” i.e., pending a suit 

for refund, “is not a denial of due process,” Phillips, 283 U.S. at 596-597.  

Taxpayers received far more process here than is required by the Fifth 

Amendment.   

Moreover, under any standard, taxpayers have received due 

process with respect to the additions to tax, which they were permitted 

to contest de novo in the Tax Court — a point they not only admit but 
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rely upon (Br. 48-49 n.10)).  With respect to the addition to tax for 

failure to pay estimated tax (§ 6654(a)), they prevailed, and can have 

nothing more to complain about.  Respecting the addition to tax for 

failure to pay (§ 6651(a)(2)), they had the opportunity to prove their 

case, which is all that matters.   

Similarly, taxpayers cannot show a due process violation with 

respect to their desire for an installment agreement or a reduction in 

their tax liability, because they have no legitimate claim of entitlement.    

Both are matters of administrative discretion.  Indeed, taxpayers do not 

even contend, in their brief on appeal, that they were eligible for these 

remedies under applicable IRS standards.  Cf. Tucker, 676 F.3d at 1135 

(noting that the discretion of Appeals employees who conduct CDP 

hearings is highly constrained).   

There is no merit to taxpayers’ final contention (Br. 57-60) that 

Appeals was required to give them an opportunity to comment on the 

Settlement Officer’s memorandum recommending levy (JA 91-93) before 

the final determination was approved by the Appeals Team Manager 

(JA 94-97).  As this Court explained, CDP hearings are not formal 

adjudications.  Tucker, 676 F.3d at 1131 (“[d]espite the word ‘hearing’ 
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. . . the officer . . . does not adjudicate between adversaries, but rather 

represents the IRS”).  Ballard v. Commissioner, 544 U.S. 40 (2005) 

(Br. 57-59), where the taxpayers were not furnished with the report of 

the Special Trial Judge who presided over their Tax Court trial, is 

distinguishable.  That case involved the proper way to conduct Tax 

Court proceedings, not an informal Appeals hearing.   

CONCLUSION 

The decision and order of the Tax Court should be affirmed. 
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INTERNAL REVENUE CODE OF 1986 (26 U.S.C.): 

§ 6211. Definition of a deficiency 

(a) In general.—For purposes of this title in the case of income, 
estate, and gift taxes imposed by subtitles A and B and excise taxes 
imposed by chapters 41, 42, 43, and 44 the term “deficiency” means the 
amount by which the tax imposed by subtitle A or B, or chapter 41, 42, 
43, or 44 exceeds the excess of— 

(1) the sum of  

(A) the amount shown as the tax by the taxpayer upon 
his return, if a return was made by the taxpayer and an 
amount was shown as the tax by the taxpayer thereon, plus  

(B) the amounts previously assessed (or collected 
without assessment) as a deficiency, over— 

(2) the amount of rebates, as defined in subsection (b)(2), 
made.  

*  *  *  *  * 

§ 6212. Notice of deficiency 

(a) In general.—If the Secretary determines that there is a 
deficiency in respect of any tax imposed by subtitles A or B or chapter 
41, 42, 43, or 44, he is authorized to send notice of such deficiency to the 
taxpayer by certified mail or registered mail. Such notice shall include a 
notice to the taxpayer of the taxpayer's right to contact a local office of 
the taxpayer advocate and the location and phone number of the 
appropriate office. 

*  *  *  *  * 

§ 6213. Restrictions applicable to deficiencies; petition to Tax 
Court 

(a) Time for filing petition and restriction on assessment.—
Within 90 days, or 150 days if the notice is addressed to a person 
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outside the United States, after the notice of deficiency authorized in 
section 6212 is mailed (not counting Saturday, Sunday, or a legal 
holiday in the District of Columbia as the last day), the taxpayer may 
file a petition with the Tax Court for a redetermination of the 
deficiency. Except as otherwise provided in section 6851, 6852 or 6861, 
no assessment of a deficiency in respect of any tax imposed by subtitle 
A, or B, chapter 41, 42, 43, or 44 and no levy or proceeding in court for 
its collection shall be made, begun, or prosecuted until such notice has 
been mailed to the taxpayer, nor until the expiration of such 90-day or 
150-day period, as the case may be, nor, if a petition has been filed with 
the Tax Court, until the decision of the Tax Court has become final. 
Notwithstanding the provisions of section 7421(a), the making of such 
assessment or the beginning of such proceeding or levy during the time 
such prohibition is in force may be enjoined by a proceeding in the 
proper court, including the Tax Court, and a refund may be ordered by 
such court of any amount collected within the period during which the 
Secretary is prohibited from collecting by levy or through a proceeding 
in court under the provisions of this subsection. The Tax Court shall 
have no jurisdiction to enjoin any action or proceeding or order any 
refund under this subsection unless a timely petition for a 
redetermination of the deficiency has been filed and then only in respect 
of the deficiency that is the subject of such petition. Any petition filed 
with the Tax Court on or before the last date specified for filing such 
petition by the Secretary in the notice of deficiency shall be treated as 
timely filed. 

*  *  *  *  * 

§ 6330. Notice and opportunity for hearing before levy 

(a) Requirement of notice before levy.— 

(1) In general.—No levy may be made on any property or 
right to property of any person unless the Secretary has notified 
such person in writing of their right to a hearing under this 
section before such levy is made. Such notice shall be required 
only once for the taxable period to which the unpaid tax specified 
in paragraph (3)(A) relates. 
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(2) Time and method for notice.—The notice required 
under paragraph (1) shall be— 

(A) given in person; 

(B) left at the dwelling or usual place of business of 
such person; or 

(C) sent by certified or registered mail, return receipt 
requested, to such person's last known address; 

not less than 30 days before the day of the first levy with respect 
to the amount of the unpaid tax for the taxable period.  

(3) Information included with notice.—The notice 
required under paragraph (1) shall include in simple and 
nontechnical terms— 

(A) the amount of unpaid tax; 

(B) the right of the person to request a hearing during 
the 30-day period under paragraph (2); and 

(C) the proposed action by the Secretary and the rights 
of the person with respect to such action, including a brief 
statement which sets forth— 

(i) the provisions of this title relating to levy and 
sale of property; 

(ii) the procedures applicable to the levy and sale 
of property under this title; 

(iii) the administrative appeals available to the 
taxpayer with respect to such levy and sale and the 
procedures relating to such appeals; 

(iv) the alternatives available to taxpayers which 
could prevent levy on property (including installment 
agreements under section 6159); and 
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(v) the provisions of this title and procedures 
relating to redemption of property and release of liens 
on property. 

(b) Right to fair hearing.— 

(1) In general.—If the person requests a hearing in writing 
under subsection (a)(3)(B) and states the grounds for the 
requested hearing, such hearing shall be held by the Internal 
Revenue Service Office of Appeals. 

(2) One hearing per period.—A person shall be entitled to 
only one hearing under this section with respect to the taxable 
period to which the unpaid tax specified in subsection (a)(3)(A) 
relates. 

(3) Impartial officer.—The hearing under this subsection 
shall be conducted by an officer or employee who has had no prior 
involvement with respect to the unpaid tax specified in subsection 
(a)(3)(A) before the first hearing under this section or section 
6320. A taxpayer may waive the requirement of this paragraph. 

(c) Matters considered at hearing.—In the case of any hearing 
conducted under this section— 

(1) Requirement of investigation.—The appeals officer 
shall at the hearing obtain verification from the Secretary that the 
requirements of any applicable law or administrative procedure 
have been met. 

(2) Issues at hearing.— 

(A) In general.—The person may raise at the hearing 
any relevant issue relating to the unpaid tax or the proposed 
levy, including— 

(i) appropriate spousal defenses; 

(ii) challenges to the appropriateness of collection 
actions; and 
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(iii) offers of collection alternatives, which may 
include the posting of a bond, the substitution of other 
assets, an installment agreement, or an offer-in-
compromise. 

(B) Underlying liability.—The person may also raise 
at the hearing challenges to the existence or amount of the 
underlying tax liability for any tax period if the person did 
not receive any statutory notice of deficiency for such tax 
liability or did not otherwise have an opportunity to dispute 
such tax liability. 

(3) Basis for the determination.—The determination by 
an appeals officer under this subsection shall take into 
consideration— 

(A) the verification presented under paragraph (1); 

(B) the issues raised under paragraph (2); and 

(C) whether any proposed collection action balances 
the need for the efficient collection of taxes with the 
legitimate concern of the person that any collection action be 
no more intrusive than necessary.  

(4) Certain issues precluded.—An issue may not be 
raised at the hearing if— 

(A) (i) the issue was raised and considered at a 
previous hearing under section 6320 or in any other previous 
administrative or judicial proceeding; and 

(ii) the person seeking to raise the issue 
participated meaningfully in such hearing or 
proceeding; or 

(B) the issue meets the requirement of clause (i) or (ii) 
of section 6702(b)(2)(A). 

This paragraph shall not apply to any issue with respect to which 
subsection (d)(2)(B) applies. 
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(d) Proceeding after hearing.— 

(1) Judicial review of determination.—The person may, 
within 30 days of a determination under this section, appeal such 
determination to the Tax Court (and the Tax Court shall have 
jurisdiction with respect to such matter). 

(2) Jurisdiction retained at IRS Office of Appeals.—
The Internal Revenue Service Office of Appeals shall retain 
jurisdiction with respect to any determination made under this 
section, including subsequent hearings requested by the person 
who requested the original hearing on issues regarding— 

(A) collection actions taken or proposed with respect to 
such determination; and 

(B) after the person has exhausted all administrative 
remedies, a change in circumstances with respect to such 
person which affects such determination. 

(e) Suspension of collections and statute of limitations.— 

(1) In general.—Except as provided in paragraph (2), if a 
hearing is requested under subsection (a)(3)(B), the levy actions 
which are the subject of the requested hearing and the running of 
any period of limitations under section 6502 (relating to collection 
after assessment), section 6531 (relating to criminal prosecutions), 
or section 6532 (relating to other suits) shall be suspended for the 
period during which such hearing, and appeals therein, are 
pending. In no event shall any such period expire before the 90th 
day after the day on which there is a final determination in such 
hearing. Notwithstanding the provisions of section 7421(a), the 
beginning of a levy or proceeding during the time the suspension 
under this paragraph is in force may be enjoined by a proceeding 
in the proper court, including the Tax Court. The Tax Court shall 
have no jurisdiction under this paragraph to enjoin any action or 
proceeding unless a timely appeal has been filed under subsection 
(d)(1) and then only in respect of the unpaid tax or proposed levy 
to which the determination being appealed relates. 
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(2) Levy upon appeal.—Paragraph (1) shall not apply to a 
levy action while an appeal is pending if the underlying tax 
liability is not at issue in the appeal and the court determines that 
the Secretary has shown good cause not to suspend the levy. 

(f) Exceptions.—If— 

(1) the Secretary has made a finding under the last sentence 
of section 6331(a) that the collection of tax is in jeopardy, 

(2) the Secretary has served a levy on a State to collect a 
Federal tax liability from a State tax refund, 

(3) the Secretary has served a disqualified employment tax 
levy, or 

(4) the Secretary has served a Federal contractor levy, this 
section shall not apply, except that the taxpayer shall be given the 
opportunity for the hearing described in this section within a 
reasonable period of time after the levy. 

(g) Frivolous requests for hearing, etc.—Notwithstanding any 
other provision of this section, if the Secretary determines that any 
portion of a request for a hearing under this section or section 6320 
meets the requirement of clause (i) or (ii) of section 6702(b)(2)(A), then 
the Secretary may treat such portion as if it were never submitted and 
such portion shall not be subject to any further administrative or 
judicial review. 

(h) Definitions related to exceptions.—For purposes of 
subsection (f)— 

(1) Disqualified employment tax levy.—A disqualified 
employment tax levy is any levy in connection with the collection 
of employment taxes for any taxable period if the person subject to 
the levy (or any predecessor thereof) requested a hearing under 
this section with respect to unpaid employment taxes arising in 
the most recent 2-year period before the beginning of the taxable 
period with respect to which the levy is served. For purposes of the 
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preceding sentence, the term “employment taxes” means any taxes 
under chapter 21, 22, 23, or 24. 

(2) Federal contractor levy.—A Federal contractor levy is 
any levy if the person whose property is subject to the levy (or any 
predecessor thereof) is a Federal contractor. 

*  *  *  *  * 

§ 7441. Status 

There is hereby established, under article I of the Constitution of 
the United States, a court of record to be known as the United States 
Tax Court. The members of the Tax Court shall be the chief judge and 
the judges of the Tax Court. 

*  *  *  *  * 

§ 7443. Membership 

(a) Number.—The Tax Court shall be composed of 19 members. 

(b) Appointment.—Judges of the Tax Court shall be appointed 
by the President, by and with the advice and consent of the Senate, 
solely on the grounds of fitness to perform the duties of the office. 

(c) Salary.— 

(1) Each judge shall receive salary at the same rate and in 
the same installments as judges of the district courts of the United 
States.  

(2) For rate of salary and frequency of installment see 
section 135, Title 28, United States Code, and section 5505, Title 
5, United States Code.  

(d) Expenses for travel and subsistence.—Judges of the Tax 
Court shall receive necessary traveling expenses, and expenses actually 
incurred for subsistence while traveling on duty and away from their 
designated stations, subject to the same limitations in amount as are 
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now or may hereafter be applicable to the United States Court of 
International Trade.  

(e) Term of office.—The term of office of any judge of the Tax 
Court shall expire 15 years after he takes office. 

(f) Removal from office.—Judges of the Tax Court may be 
removed by the President, after notice and opportunity for public 
hearing, for inefficiency, neglect of duty, or malfeasance in office, but for 
no other cause. 

(g) Disbarment of removed judges.—A judge of the Tax Court 
removed from office in accordance with subsection (f) shall not be 
permitted at any time to practice before the Tax Court. 

Treasury Regulations on Procedure and Administration (26 
C.F.R.): 

§ 301.7122–1 Compromises. 

(a) In general—(1) If the Secretary determines that there are 
grounds for compromise under this section, the Secretary may, at the 
Secretary’s discretion, compromise any civil or criminal liability arising 
under the internal revenue laws prior to reference of a case involving 
such a liability to the Department of Justice for prosecution or defense. 

*  *  *  *  * 

(b) Grounds for compromise— 

(1) Doubt as to liability. Doubt as to liability exists where 
there is a genuine dispute as to the existence or amount of the 
correct tax liability under the law. Doubt as to liability does not 
exist where the liability has been established by a final court 
decision or judgment concerning the existence or amount of the 
liability. See paragraph (f)(4) of this section for special rules 
applicable to rejection of offers in cases where the Internal 
Revenue Service (IRS) is unable to locate the taxpayer's return or 
return information to verify the liability. 
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(2) Doubt as to collectibility. Doubt as to collectibility 
exists in any case where the taxpayer’s assets and income are less 
than the full amount of the liability.  

(3) Promote effective tax administration.  

(i) A compromise may be entered into to promote 
effective tax administration when the Secretary determines 
that, although collection in full could be achieved, collection 
of the full liability would cause the taxpayer economic 
hardship within the meaning of § 301.6343–1.  

(ii) If there are no grounds for compromise under 
paragraphs (b)(1), (2), or (3)(i) of this section, the IRS may 
compromise to promote effective tax administration where 
compelling public policy or equity considerations identified 
by the taxpayer provide a sufficient basis for compromising 
the liability. Compromise will be justified only where, due to 
exceptional circumstances, collection of the full liability 
would undermine public confidence that the tax laws are 
being administered in a fair and equitable manner. A 
taxpayer proposing compromise under this paragraph 
(b)(3)(ii) will be expected to demonstrate circumstances that 
justify compromise even though a similarly situated 
taxpayer may have paid his liability in full.  

(iii) No compromise to promote effective tax 
administration may be entered into if compromise of the 
liability would undermine compliance by taxpayers with the 
tax laws.  

*  *  *  *  * 
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